
CITY OF YACHATS

Finance Committee Meeting

441 Hwy 101 N.,Yachats Commons/ Room 1

February 13, 2013 at 10:00am

AGENDA

I. Call Meeting to Order

II. Minutes

A. Minutes: 01/09/19 Regular Meeting

III. New Business

A. Introduction of COG Finance

B. Tentative: Discussion of Utility Billing Rates
C. Discussion of Franchise Fees

D. Discussion of IGA with Oregon Department of Administrative Services
E. Potential FY20 Insurance Increase

F. Discussion of CIP

a. Current CIP Project Status
b. FY20 CIP Projects by Commission/Committee/Department

G. Discussion of Draft Pt20 Budget

IV. Other Business

A. From the Committee

B. From the Staff

C. From the Floor

This meeting is open to the public and all interested persons are invited to attend. This meeting will be audio taped.
All items to be considered by the Commission must be submitted to City Hall no later than one week prior to the
meeting. Minutes of all public meetings are available for review at City Hall, or on the City website at
www.yachatsoregon.org

In accordance with ORS 192.630. City of Yachats will make a good faith effort to provide accommodations for
any person desiring to attend a public meeting, if the request is made at least 48 hours in advance of the
meeting time. The meeting room is physically accessible to persons with mobility devices; a sign language or
foreign language interpreter may be available, with advance notice. Call City Hall at 541- 547-3565 or Oregon

Relay 1-800-735-2900 (TDD) two days in advance. POSTED February 11, 2019
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City of Yachats
FINANCE COMMITTEE

January 9, 2019

Draft Minutes

I. Call to Order
Substitute Chair W. John Moore called the January 9, 2019 meeting of the Finance
Commission to order at 10:00 am in Room 1 of the Yachats Commons. Members

present: Shannon Beaucaire, Don Groth, Jim Tooke, Marv Wigle (Library), Scott
Gordon (Parks and Commons), and John Moore. Absent: Glen Aukstikalnis. Staff
present: Clerk Judy Richter, Water Treatment Plant Lead Rick McClurig, and
Wastewater Treatment Plant Lead Dave Buckwatd.

II. Minutes December 12, 2018
Groth moved to approve the December 12, 2018 minutes as presented: Yes - 3; No -
0; Abstain - 2 (Gordon and Wigle had not received copy)

III. New Business

A. Recommended Uses of incrpase Transient Lodging Tax Revenue
Moore explained that the Council discussed the pending Transient Lodging Tax
increase to 11.8% and noted hotel ownere.might be more supportive of the increase if
they knew wher&the extra funds would be spent.

Gordon, owner of th6 Yatei, asserted visitors come for the festivals and fairs, use the
trails and sidewalks, and have appreciated the highway improvements. He suggested
parking and trails could be good uses for the additional revenue. Moore suggested
some could go to the proposed trails boardwalk on the south end of Ocean View Drive
or to the restoration ot.the Little Log Church. Groth suggested the crossing at Marine
Drive'and Highway 101; for an evacuation route/trail could be a possible use. Moore
suggest^ focusing on .the first few years for the recommendation the Committee makes
to Council. Tom Laurttzen noted they should avoid spending on infrastructure such as
water, sewer, gind Streets.

Tooke moved to recommend to Council that the increased revenues from the Transient

Lodging Tax 1% increase of be applied to the Little Log Church, the proposed Trails
Boardwalk, and the Library: Aye - 5; No - 0.

Tom Lauritzen asked who would be determining the uses of the Visitors Amenities
Funds. He suggested the City strengthen the Chamber so it could take on more
activities such as marketing and festivals and boost its image.

B. Discussion of the Urban Renewal District
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Lauritzen explained that the Urban Renewal Plan was adopted in 2UOB and was created
by the Green Ribbon Committee. The Plan proposed the Food and Beverage Tax and
as well as the URD. He summarized that these two revenue streams were contributing
approximately $400,000 of the approximately $500, 000 debt service payment. Lauritzen
explained how the frozen excess value calculations worked, noting the revenue was
based on the portion of appraised values above the appraised va(ue at the time the
URD was created. He explained that state law required the value be no more than 25%
of City property and must be defined by a contiguous line. H^ noted Koho generated
approximately 17. 5% of the increase and the bulk increase'wE^s due to large hotels like
the Adobe, Fireside and Overleaf. Lauritzen noted ther3 was a'significant lag in the
income to the City as a result of construction. -.' ^\ '

1 ..

Lauritzen explained the City Council could only s^mend the life of the Plan and the
projects of the plan. Lauritzen reviewed theprigirial project'amounts and bhatiges in
2016. -. -

PROJECT I /
ORIGINAL , ORIfflNAL I 2016 AMENDED
AMOUNT | % I AMOUNT

Administrative Fee \ 322, 400

Materials and
Services

Sewer Plant, Pump
Stations, pthw
l&l

68,60d

4.1

0.9

3,7(30,000 ! 47.3
266.650 3.4

South'WaterTank
Miscellaneous
Looping \
Upgrade Water Line
Size. .

1, 333, 850 i 17.0

-1-33,350

133, 350
New Hydrants 66, 650
Replace Mpin Wate^
Valve '

1.7

1.7

322, 400

68,600

2, 637, 087
266, 650

1, 729, 613

0

.9 66, 650

66,650 .9

Street Repair
Storm Dram

Iniprovaments
Side<walks and Curbs

i Trails

266, 650 : 3.4 266, 650

667, 000
333, 300
133, 350

Parks, etc. 333, 300

8.5
4.3

667, 000
1, 333, 300

1.7 133, 350
4.3 333, 300

Lauritzen noted in 2016 the Council approved a plan to underground the utilities as part
of the Highway 101 project with no identified funding source. He reported the Council
adjusted the projects in the Plan to help cover this additional cost. He added the City
borrowed money from reserves through interfund transfers to pay for work, which would
be repaid as property taxes were collected.
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Lauritzen stated the Urban Renewal Board, which is the City Council, could approve
changes to the Plan.

Lauritzen reviewed that the Plan had estimated revenues would begin in 2008, but
income was not received until 2009 due to the timing of assessments with the
Assessor's Office. He noted the Plan projected an increase in assessed value in 2007
of $11 million, but there was no increase in value that year. He added the second year
projected cumulative revenue of $15 M came in at $11 M. Lauritzen highlighted that the
projection was for $50 M of increased appraised value as of June 30, 2018 and it was
currently at $30 M. He explained the process of how the information from the Tax
Assessor comes to the City.

Lauritzen reported revenues from the URD increased from an actual amount of
$286, 000 In FY17-18 to projected amount of $385, 000 in FY18-19. Lauritzen recalled
paying for the South Water Tank was the first priority and $100, 000 per year was being
applied to cover this debt. He added that the City's actual debt payment was only
$60, 000. He also noted $95, 000 was being paid to cover debt on the Wastewater
Treatment Plant.

Lauritzen explained that once the waistewater and l&l transfers were paid, funds would
be applied to the Highway 101 Project; The URD funds should be enough to repay this
interfund loan for Highway Project by 2033.

Buckwald suggested the Wastewater Treatment Plant had another 50 years of life.

Tooke asked how the economy apd recessk?ns would impact the URD Fund. Lauritzen
explained process of how the real estate market impacts the fund.

C. Discussion of Ocean View Drive and CIP
Richter reported there have been recent expenses for Ocean View Drive, and she has
been paying for these ttirough the Streets Fund. McClung added that the crew has
been working on utilities around the road and that their work needed to be capitalized.
He anticipated Public Works costs could reach $10,000-$20,000 for the transfer project.
Manager Beaucaire ported she has had the City Engineer be present at meetings with
the county to ensure that standards were being met. Richter agreed that if they look at
the larger picture, the project would be a CIP. McClung noted Public Works has to
CCTV the lines, change out hookups and meters, assess utilities, and do any work that
would require cutting into the pavement prior to laying down the new blacktop.

Moore clarified that McClung wanted this project for FY18-19. Richter noted there was
already a CIP in the Streets Fund. The Committee agreed that $20, 000 was a more
realistic number for that fund. Tooke clarified that it was unlikely the county would cover
any of the City's engineering costs.

Groth moved to amend the Streets CIP Fund to include work on Ocean View Drive: Aye
- 5; No-0.
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D. Meeting Dates for future Committee meetings
Moore explained the Council had moved its second meeting to the third week. Tooke
suggested it would be more convenient to have the Finance Committee meeting move
to this third week as well to minimize the number of days with meetings. The
Committee agreed to keep the meeting on the second Wednesday.

IV. Continuing Business
A. Minimum reserves and reserves generation :-
1. Status of 501 Building and Reserves

Richter reported she found that the original transfer was for $253, 000. A transfer from
closing the US Forest Service Fund ($80, 000) left a remaining balance of $177, 265.
She reported the City established a repayment pian for roughly $20, 000^par year, but
only one payment has occurred since 2016. She noted state law stipulate'El interfund
loans must pay back within ten years. Moore suggested they include this payment in
the new budget. Richter clarified this payment wQuld.come from the General Fund.
Lauritzen recalled the plan was to use the excess revenues from the transient rental tax
for this debt.

Lauritzen suggested the Finance Committee review all oftheinterfund loans to ensure
they have been properly addressed. \ . :' ;<

2. Status of Blackston? LID :
Richter noted the UDs (Local Irnprovement District) are labeled East Hillside and
Windsong, and she was not certain what portion of those applied to Blackstone. She
reported the amou^totaled$14. 1,477 as of June 30, 2018. Lauritzen suggested that
given the way the system was originally-set up, the City was essentially taking money
from SDGs and putting it4)ack into reserves.

^. . . \

RiclTter explained the City bills land owners two times each year, and the unpaid
balance becomes a li^n againstthe property. She reported owners are told they can
make payments and they will be charged interest on the unpaid balance. Richter
clarifiedItie LIDs were on vacant lots and would need to be paid off if the property was
sold.

Moore clarified there were around four properties that were not paying at all. Groth
asked if the East Hillside LID was Blackstone. McClung stated Windsong was included
in the East Hillside LIDs.

Richter noted the Committee made motion to move $8,000 from IT to City Hall at their
last meeting. Richter explained that the IT money had already been spent on the
website. Moore clarified they would need to increase this CIP. Richter indicated she
would determine the amount of increase needed,

V. Other Business
A. From the Committee - none
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B. From the Staff
Richter asked to get started on CIP planning for the Budget. Anderson clarified that
Beaucaire was still Chair of the Committee.

C. From the Floor - none

With no further business before the Committee, Moore adjoyrfied meeting at 1:12 am.

W John Moore, Substitute Chair

Minutes prepared by H. H. Anderson on January 9, 2019.
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DATE: Febmaryl3, 2019

TO: Finance Committee

FROM: Shannon Beaucaire, City Manager

SUBJECT: Tentative Discussion of Utility Billing Rates

Tentatively, the Coimnittee will hear a presentation from Tom Lauritzen on utility billing rates.









DATE: February 13, 2019

TO: Finance Committee

FROM: Shannon Beaucaire, City Manager

SUBJECT: Discussion of Franchise Fees

As we begin discussion of the FY20 budget, I wanted to note an area of revenue the City
receives Sxim 4 different entities - Cable TV Franchise Tax (Charter; 5% quarterly), Telq)hone
Franchise Tax (Pioneer; 4% annually), Disposal Franchise Tax (Dahl; 3% quarterly), and
Electric Franchise Tax (Central Lincoki; 3.5% monthly).

Many of these agreements need to be analyzed, updated and renewed (attached). Informal
review has gathered information such as the attached City ofBeaverton Code that does a ROW
license fee ordinance that charges all utilities, including fheir own, a 5% fee on gross revenue.
Other rates range from 3-9%, throughout fhe state, with some cities dedicating specific franchise
fees to street maintenance/capital improvements.

Prior to leaving, Ms. Richter left informadon on NATOA, an organization that negotiates and
advocates for cities during franchise fee negotiations. The City Manager wiU discuss with the
Committee options for moving forward with updating our franchise agreements.









Nationally Recognized Local Government Association
The National Association of Telecommunications Officers and Advisors (NATOA) is the premier local government professional
association that provides support to our members on the many local, state, and federal communications laws, administrative
rulings, judicial decisions, and technology issues impacting the interests of local governments. Founded in 1980, we offer a wide
range of advocacy services to individual and agency members representing dties, towns, counties and commissions across the
country. NATOA actively analyzes and addresses emerging issues in areas such as:

Local Government Communications and Internet Policy

* Network neutrality
. Consumer protection
. National Broadband Plan, access, and funding
. Public safety spectrum

Universal service

. Public rights-of way management and policies
Service to anchor institutions like city halls, police and fire
stations, schools, libraries, universities, hospitals, county
services, courts, and community centers.
Emergency alert systems
Locsf government networks, wired, wireless,
fiber and coaxial

Broadband Planning Best Practices
National Broadband Plan

Broadband stimulus funding
* Internet technology

Speed and access

Cable Franchising

. Use and management of public rights-of-way

. Franchise agreements and renewals

. Regulation of rates and service standards

. State franchising laws in lieu of local oversight

. Institutional Networks (1-Nets)

Wireless Zoning
. Land use laws and enforcement

. Tower and other facility siting application and review

. Co-loc3tion issues on poles and other structures in the
public rights-of-way

. Contracts for private use of public property and buildings

. Preventing and resolving interference

. Radio frequency emissions safety

New Technology Initiatives and Advancements

. Strengthening your advocacy through local
communications initiatives

. Digital transition of PEG programming

. Web 2.0 and beyond

. Social media strategies

. Use of wireless networks

* Converging technologies - impact on your laws

Operation of Public, Education and Government (PEG)
Access Channels

. PEG programming

. PEG funding

. PEG management, training and production

Core Activities
On the Hill and at the Federal
CommunicaiioRS Ccmmission (?CC)

Formal Advocacy

NATOA is highly respected and regarded by members of Congress
and the FCC as a major voice and key advisor regarding locai gov-
ernment perspectives and the public interest. We continuously
collaborate with key legislators and FCC commissioners and staff
to ensure NATOA's voice is heard and our positions are consid-
ered. As a trade organization, NATOA facilitates our ability to pool
resources in order to make an impact in a world where the indus-
try is able to spend exponentially more than local governments
wit! ever be able to afford. In addition to utilizing the talent of its
members, NATOA cooperates with colleague organizations such
as National League of Cities (NLO, Unrted States Conference of
Mayors (USCM), National Association of Counties (NACo), and
Alliance for Community Media (ACM).

Informed and Experienced Representation

NATOA's board of directors, our members, and staff are highly
qualified and skilled professionals who serve as key advocates
for both formal and informal advocacy activities.

Join us at www.natoa. org





Conferences, Events A Awards

Annual Conference

The MATOA Annual Conference is the premier local gouernment
conference for professionals who share oversight over communKa-
tions and cable policy and regulation, legislative review and advoca-
cy, public rights-of-way management and compensab'OFt, wirdess
fadlib'es zoning and sitin& information and technology, and PEG
programming. The annual conference enables partiu'parts to
review major policy and legal changes and developments, review
technical advancements bath in the context of using new technolo-
gy to benefit local mmmunities and in local government enforce-
ment obligations, undastand key issues, network, and conduct
association business.

0|Uiertorrfe{CTices^arKlJ<^wor(ung^E^^
Other opportunities for networking and learning are offered by
NATOA through regional and state chapter events and monthly e-
NATOA teleconference seminars and webinars.

Gqyemment Programmmg'JhNards (CRte]l^
The NATOA GPA competition is the largest of its kind remgnizing
excellence in broadcast, cable, multimedia and electronic program-
ming produced by local government entities. Categories cover a
variety of programming induding, communit/ events, documentary,
public affair and public seivice, interview/talk show, perfoiming
arts, sports, election awerage and children's issues.

Community Broadband Awanls
In recognition of the role of tool government in broadband tedinol-
ogy, NATOA proudly honors outstanding individuals and projects
that seek to improve government and public options in broadband
technology. This exceptional awards program highlights some of the
many extraordinary efforts going on at the local level to bring the
benefits of advanced technology to American communities.

State Chapters
NATOA has a network of State and Regional Chapters whose mem-
bers reflect NATOA's mission in tiieir home states and IOEBI commu-
nities. NATOA assists Chapters in their networking, education, and
advocacy efforts at local and state levels,

Pro>ven Track Record of Success
NATOA's knowledge and understanding af how fede»al ummunica-
tons policies impad tocal governments and the ahzens we repre-
sent have resulted in our ability to have direct influence on
legislation, regulatmnSt and policy development

Key Accomplishments for
NATOA in our flnt 30 yean:

. Establiihefi ihc first naLioiial iietwork of local sowmments
arrnss itie iflurrtiy ID address rsble franchise, tight'rof-wat/ and
PEG issues

. RecaiTie 'i\fd ineiTibcr organiv^uon 10 ser^e ihe proi'essional
ner>d^ of cable-relaied profrssiaiials in local ̂ cvemment

. Advised and wsisipfi local gouemments iii imtilem&iting the
W4 and 1993 Cable Acis, and flip 199G Telecommunications Ac;

. iucressfuliy lobbied oa many iiaiional legislative issues thiit
reaffirmed tea] gwernment aiitiioni.y to manage public
propeity anc^ address communications issues in ine best interests
of local atcens

. Coililiiues io be ihe leuder in ̂ oveniiTieiii 3nd consjmer
or^anizabons in filings ̂ efoie couits and the FCC on vital
rommuniciihons KSUCS

. Siiccessfully neaotiated technical standards wth the National
C?blfi television Association Liiat the FCC adopted

. Siicceeded in iimlifying FCF rdte regulahon iules and ajitomer
serviie ^tandai^s lo meei the needs of (lie consumer

. Has become a respected voice wrth t!ie FCC and Congress on
bioadband [ssi'ei

. L;ducat&l, trameri ar'H supported over 2,000 focal gpveminent
professionals 11' a VDI lei.y of communicfliioiis icues impacting
local ̂ ovemmen'i

. NATC'A'S fiibrts '(me iiaved lonl goivsri iiTienii hundreds ot

thousands 01 dollars in legal and lobbying ;ees 0.1 issues of
nghts-uf-wy, franchising, brondbanj, wireless coinmunications
faallties siting awf other communicatinns matter

loin us at www.natoa.org

Membership
MfflOA offers a variety of semces and programs to meet the professional needs of its members while semng as the primary information
source for membership. Professional positions most benefrtting from NATOA membership indude, but are not limhed to:

Qty/Town
Manager/Adm inistrator
Elected or Public Offidal

Executhfe DirectDr
Board or Coundl
President and Executive
Committee

Qty/County/Special
District AUomey
Cable Administrator
Telecommunications

Spedalist
Planning & Zoning
Director

Planners
Local Government

Planning/Siting Manager
Consultant IB Local
Governments
Public Works Director

and RghtKrf-Way
Management Manager

Engineer
Public Information

Manager
PEG Production Manager
PEG Station Manager
Camera Operator

Chief Information

Officer/lnformafion
Technology Manager
Information Systems
Manager
Economic Development
Manager

Membenhip Benefits
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Join Us
Join NATOA and become a part of one of tfie leading local gov-
emment professional associations in the country. Affordable
annual dues provide cost-effective access to the best minds
and resources for sohring your local government matters. Fees
will be prorated for members who join mid-year.

1. Join on-Line at www.natoa. org.

2. Download our Membership application an a PDF format and
fax it back to us at 703-997-7080 or mail it to us with pay-
ment to: NATOA, 2121 Eisenhower Avenue, Suite 401,
Alexandria, VA 22314.

3. Special Promotional Offer for Small Agencies! If your com-
munity is under 25,000 and you are new to NATOA, take
advantage of this limited time offer of special introductory
rates. Contact us and JOIN NOW.

Let Us Knon How Ue Can Ke!p You
and Your Communifr

National Association of Telecommunications Officers and

Advisors (NATOA)
Phone: 703-519-8035 . Fax: 703-997-7080

Email: info@natoa. org . Website: www.natoa.org

Brodiure design by BASS Creative . wwwJiasicreative. com
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NATOA 2018 MEMBERSHIP APPLICATION: SMALL AGENCY PROMOTION

Please provide the following information: Primary Member

Name:_Title:_

Agency/Company:
Address:

City:.
Phone:

Email:

State: Zip:
Fax:

Web Address:

Please provide the follow'ng information for your government:

Population: _Subscriber Base:

Cable Operator(s):

Franchise Expiration (Mo/Yr):

Telecommunications Providers:

PEG Channels: PEG Does your community have an INET?

Agency Members - Please list up to two additional members and include contact information.
1st Additional:

2nd Additional:

$100 Per Person Cost for Additional Benefits. List names for which additional benefits are being sought:

All memberships expire December 31, 2018.
a Agency-Population 0 -10, 000
a Agency-Population10, 001 - 25, 000.

DUES
$100.

. $200.

ASSESSMENT
$375
$375

Payment Information: Membership Type:
Dues Amount: $_Annual Assessment Amount: $_ Amount Enclosed $_

Payment Method
D Check: Mail checks to NATOA, PO Box 826127, Philadelphia, PA 19182-6127
D Credit Card (Visa, MC, AmEx) Fax form to (703) 997-7080 or mail to 3213 Duke Street, Suite 695,

Alexandria, VA 22314

Card No. _Exp. Date .

Name on Card

Signature of Cardholder.

CCV Code

How did you hear about NATOA?





CITY OF YACHATS
ORDINANCE NO. 271

^H^:. AS!<or^n?"ce ̂ °'1?.4'as a^.ende? by ordinance No. 193, Grmting to Pioneer Telephone
Cooperative the Right to Do a General Telephone and Communication Business, within the City'of"
Yachats for the period often years from and after June 1, 1997;and

WHEREAS, the Public Works & Streets Commission, acting as the City's Franchise Agreement Review
Committee has recommended to City Council that the agreement be continued for a vmc
without any changes to (he rate or other conditions; and

NOW THEREFORE, the City ofYachats ordains as follows:

Section 1. Amend Ordinance No. 124
Section 7 of Ordinance 124 is amended to read as follows:

"Section^. The rights, privileges, and franchise herein granted shall continue and be in force for the
period often (10) years from and after June 1, 2007.

Section 2, Repeal Ordinance No. 193

The term of agreement as stated in Ordinance No. 193 has elapsed, and therefore Ordinance No. 193 is
repealed in its entirety.

PASSED AND ADOPTED by the City Council of the City ofYachats on this9*h day of May, 2007.
Ayes:__^__ Nays: 0 Abstentions: 0 Absent: 0

APPROVED by the Mayor this 9th day of May, 2007

Attest:

Susanne Smith, Mayor
|fU\OL|

NanAy Batdhelder, CiCity Recorder
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Your Local Telecommunications Partner

May 23, 2007

Nancy Batchelder
City Recorder
City ofYachats
PO Box 345
Yachats, OR 97498

Re: Ordinance No. 271 dated May 9, 2007 (amendme Ordinance No. 124.
Section 7)

Dear Ms. Batchelder:

We have received a copy of the above-referenced City ofYachats ordinance, granting
Pioneer Telephone Cooperative the right to do a general telephone and communication
business within the City ofYachats for the period often (10) years from and after June 1,
2007.

Please consider this letter the Cooperative's formal written acceptance of all terms and
conditions of Ordinance 271, the Board having resolved to adopt the extension period and
the amending of Ordinance 124 as specified therein.

It is with extreme pleasure fhat Pioneer Telephone Cooperative may serve its members in
the City ofYachats for another ten years.

Please thaiA Mayor Smith and the citizens ofYachats for their faith and-support in oiu-
ongoing endeavor to provide your city premier telecommumcations services now and in
the years to come.

Wannest regards

c^ (^i^e^^

LeRoy Russell
President

1304 Main Sl. ° P. O. Box 631
Telephone: 541. 929. 3135

Philomath, OR 97370-0631
Fax: 541. 929. 1221





CHYOFYACHATS

ORDINANCE NO. 216

AN OBDmANCE GR4NTWG TO CENTRAL LINCOLN PEOPLE'S
UTILITY DISTRICT, A MUNICIPAL CORPORATION, ITS SUCCESSORS
AND ASSIGNS (HEREINAFTER DISTRICT), AN EXCULSIVE FRANCfflSE
TO CONSTRUCT, MAINTAN AND OPERATE AN ELECTMC UTILrTY
ALONG STREETS AND OTHER PUBLIC WAYS N THE CITY OF YACHATS;
SETTES'G THE PRICE OF SUCH FRANCHISE; AND REPEALING AND
RESCDTOEVG ORDINANCES 6, 7, & 93 AND AGREEMENT BETWEEN THE
PARTIES, DATED 1966 AND 1981

WHEREAS, (he District is an operating utility engaged in the distribution of electric power in (he City
ofYachats and other adjoining areas as a people's utility district; and

WHEREAS, the future growth and expansion of that portion of the system of said District lying within
the City ofYachats is of great value to the City; and because adequate utility services are necessary for
the general growth and welfare of the City ofYachats;

NOW, THEREFORE, The City ofYachats Does Ordain as Follows:

SECTION 1: GRANT OF FRANCMSE. The City ofYachats in Lincoln County, Oregon (heremafter
City), grants to District a none exclusive franchise of scope and description as follows:

The right and privilege to operate in City and to locate, constmcl, reconstruct, operate and maintain pole
lines with all necessary poles, wires and other appurtenances, telecommunications, signal or other
control circuits with all necessary lines, wires, cables, conduit and other appurtenances, underground
power lines with all necessary cable, conduit, maaholes, splicing boxes and other appurtenances, and
all other necessary facilities used for the purpose of transmitting, distributing, delivering, signaling and
controlling elecb-ic power and all necessary telecommunications on, over, along and under the public
streets, alleys and public grounds of City, including the right to lay all or any part of such electric power
and necessary telecommunications system undeiground if District so elects. In fhe event City abandons,
through vacation or otherwise, whether voluntarily or involuntarily, any public street, alley or other
public place or way. City shall, notify District of hearings upon proposed street vacations or public
places under City jurisdiction in the manner required by ordinance or statute the same as if fhe District
were an abutting property owner.

Except as provided hereafter, it is agreed and understood that District has the exclusive right and
authority to constmct, maintain and operate a distribution system for furnishing electiic power to all
consumers, public and private, within the corporate limits of City. This agreement shall have no bearing
or effect as to whether District has an inherent right to serve exclusively and shall not, in any event, limit
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City's ability to form a municipal electric utility under ORS Chapter 225. The exclusive aspect of this
grant of fiwichise may be revoked unilaterally by the City in its sole discretion upon one years written
notice to District.

For (he above-stated purpose. District has the right to erect or constmct, equip and maintain along, over
or under present or future streets, alleys and other public places or ways such other facilities in addition
to or conjunction with District's utility poles, telecommunications facilities, overhead transmission lines,
underground transmission lines, and other apparatus and facilities as are reasonably necessary for
furnishing electric service and related telecommunications, including the right to clear trees and brush
from such public ways and places.

District has the right to purchase, erect, equip, maintain, own, lease and operate machinery, equipment,
stmctures and other facilities necessary to generate, transmit, signal and contiul an adequate supply of
electric power and related telecommunications; and the right to buy, hold, own or lease any real estate
necessary to conduct such activities.

For the purpose of carrying into effect the privileges granted under and pursuant to this oidinance,
District is authorized to make all necessary excavations in the streets, alleys, sidewalks and public ways
and grounds within fhe coiporate limits of City. The excavations shall be carried out with reasonable
dispatch and with as little interference with or inconvenience to the rights of the public as may be
feasible and shall be subject to any code provision, ordinance or rule of the City, unless specifically
excluded herein.

District shall restore all streets, alleys, sidewalks and public grounds to their original condition of safety
and utility after excavation in accordance with all City codes, orimances and other rules, as detemuned
by the City's Public Works Superintendent or other authorized City staff.

In case any obstruction caused by District shall remain longer than a reasonable time after notice to
remove it as determined in tfae sole discretion of the City, or in case of neglect by District to safeguard
any dangerous places, as determined by and in tfae discretion of the Public Works Superintendent, City
may remove the obstruction or safeguard dangerous places at the expense of District.

District has (he right to allow attachment to its poles and facilities by others such other equipment, lines
and other facilities as District's rules and regulations may allow.

Police/Sheriffand/or fire district signal wires may be attached to the District's poles and fixtures to the
extent that space is available for same as detemiined by the District. No such installation shall be made
except on written request fi-om the City, and any such installation, maintenance or repair of same shall
either be performed by licensed conti-actors approved by the District or be made by the District at the
expense of the City.

District, at its expense, shall protect, support, temporarily disconnect, relocate along, under or over any
street, alley or public place, or remove from any steeet, alley or public place, any equipment or facilities
when required by City by reason of traffic conditions, public safety, street excavation, freeway or street
constouction, change or establishment of slreet grade, installations of sewers, drains, water pipes, power

ORDEMANCE NO 216 - CLPUD FRANCfflSE

f:\shared data\OFdinancesv216 - clpud francluse 2001. doc

2 of 4





lines or tracks, or any ofher type of structures or improvements by City or other public agencies when
acting in a governmental or in a pioprietaiy capacity, or for any public improvement, not limited to the
foregoing, of my character whatever.

SECTION 2 TERMJie fi-anchise is granted for a term oftwenty (20) years commencing with the date
on which it is accepted. Thereafter, (he franchise may be renewed on such temis and conditions as may
be mutually acceptable to City and District. In addition to the provisions of Section 6, below, regarding
increases in fimichise fees, in the event District agrees to pay another city a franchise fee greater than
that provided in Section 6 below, District agrees to give City the option to receive die same amount as
franchise fee provided City agrees to substantially the same tenns and conditions which said greater
franchise fee entails. It is understood by bofli parties that any fianchise fees above the amounts provided
in Section 6 will entail a separate line item for additional tax on the bills fi-om District to the
customer/residents of City.

SECTION 3: ACCEPTANCE. District shall file a written acceptance of the fianchise vrilh the City
Recorder of City within thirty (30) days after the date of this ordinance. The fi-anchise shall go into effect
only when the acceptance has been filed and shall be retroactive to the effective date of this ordinance,
as set forfli in Section 8, below..

SECTION 4: INDEMNTTY. District shall indemnify and defend City, its boards, commissions,
officers, agents and employees, and any and all other public agencies, and (heir members, ofBcers,
agents and employees, against any and all liabilities for injury or death of any person or any damage to
any property caused by any acts or omissions of the Disteict, District's ofBcers, agents or employees,
in the constmction, operation or maintenance of its property, or arising out offhe exercise of any right
or privilege under the franchise to the extent allowed by and insure in an amount at a minimum equal
to (he limits of liability set forth in ORS 30.260 to 30.300, as now in effect or hereafter may be amended.
District shall provide certificates of insurance demonsti-ating compliance with this section.

SECTION 5: ADDITIONS. District shall, on subsequent additions of areas to City, either by
annexation, consolidation or otherwise, be subject to (he provisions of the franchise granted by this
ordinance as to all such areas.

Any facilities and appurtenances in streets, alleys and public places, incidental to die fianchised system,
that have been, or are at any future time acquired, leased or utUized in any manner by District are to be
deemed authorized by and shall be subject to all the provisions of the fi-anchise, including, but not
limited to the duty of payment of compensation as required under this ordinance.
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SECTION 6: CONSD)ERATION. Begiiming ftirty (30) days alter the ettective date ot this ordinance,
as set forfli in Section 8, below. District shaU pay to City monthly as a fi-anchise fee and as compensation
for fhe rights and privileges granted under this ordinance, a sum equal to three and one-half percent (3
1/2%) of all gross revenues finm electric or other service actually provided witiiin the corporate limits
of City during each such billing month. Such basis of computation has been set as a convenient and
proper method of measuring the amount that District should pay as a franchise fee for the enjoyment of
fhe franchise granted by this ordinance, or of any or all rights or privileges granted under this ordinance.
No other license, privilege, occupation tax, permit or other fee shall be required of District during the
term of this franchise; provided, however, (hat City shall have flie right to review the fee annually and,
subject to Section 2 of this ordinance, increase either or bofh of the percentage rates stated in this section
following the review. City's first such review may occur no earlier than one year after the City's
adoption of this ordinance. The City shall give District thirty (30) days notice prior to any such review.

In the event of holding over after expiration or other termination of this franchise. District shall render
compensation pursuant to the provisions oflfais ordinance until the effective date of any new fi-anchise
of date oftemiination.

SECTION 7: EFFECT OF INVALIDITY. This fianchise is granted pursuant to the laws of the State
of Oregon relating to the granting of such rights and privileges. If any section, sentence, clause or phrase
of this ordinance is for any reason held illegal, invalid or unconstititional, the invalidity shall not affect
the validity of the ordinance or any of the remaining portions. The invalidity of any portion of this
ordinance shall not abate, reduce or otherwise affect any consideration or other obligation required of
District.

SECTION 8: EFFECTIVE DATE. The efEective date of this ordinance and the Grant of Franchise is
December 23, 2000, providing the District files its written acceptance of Franchise with the City, in
accordance with Section 3: Acceptance, of this ordinance, above.

SECTION 9: REPEAL OF ORDINANCES AND AGREEMENTS IN CONFUCT. Oidinances 6,
7, and 93 and Agreement between the parties dated 1966 and 1981, are hereby rescinded and repealed
by this ordinance.

PASSED AND ADOPTED by (he City Council of file City ofYachats on fliis lla day of January 2001.

Ayes: 5 Nays: 0 Abstentions: 0 Absent:_0.

APPROVED by the Mayor this _ day of.

Attest:

Lee Corbin, Mayor Nancy Otterson, City Recorder
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ORDINANCE NO. 332
IRANCHISE AGREEMENT

This Franchise Agreement ("Franchise") is between the City of Yachats, Oregon hereinaftCT
referred to as the "Grantor" and Falcon Telecable, a California Limited Partnership, locally
known as CHARTER COMMUNICATIONS, hereinafter referred to as the "Grmtee."

WHEREAS, the Grantor finds that the Grantee has substantially complied with the
material terms of the current Franchise under applicable laws, and that the financial, legal and
technical ability of the Grantee is sufficient to provide services, facilities and equipment
necessary to meet the future cable-related needs of the community, and

WHEREAS, having afforded the public adequate notice and opporhmity for commait,
Grantor desires to enter into this Franchise with the Grantee for the coiistruction and operation of
a cable system on the terms set forth herein; and

WHEREAS, the Grantor and Grantee have complied with all federal and State-mandated
procedural and substantive requu"ements pertinent to this i&anchise renewal;

NOW, THEREFORE, the Grantor and Grantee agree as follows:

SECTION 1
Definition of Terms.

1.1 Terms. For the purpose of this franchise the following tenns, phrases, words and their
derivations shall have the meaning ascribed to them in the Cable Communications Policy Act of
1984, as amended from tims to time (the "Cable Act"), unless otherwise defined herein. When
not inconsistent with the context, words used in the present tense include the fiiture, words in the
plural number include the singular number, and words in the singular number include the plural
number. The word "shall" is mandatory and "may" is permissive. Words not defined shall be
given their common and ordinary meaning.

A. "Cable System, " "Cable Service, " and "Basic Cable Savice" shall be defined as
set forth in the Cable Act

B. "Council" shall mean the governing body of the Grantor.

C. "Cable Act" shall mean the Cable Communication Policy Act of 1984, as
amended, 47 U. S.C. §§ 521, et. seq.

D. "FCC" shall mean the Federal Comniunications Commission and any successor
governmental entity thereto.

E. "Franchise" shall mean the non-exclusive rights granted pursuant to this Franchise
to construct operate and maintain a Cable System along the public ways within all
or a specified area in the Service Area.
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F. "Gross Revenue" means any revenue, as detemimed in accordance with generally
accepted accounting principles, received by the Grantee from the operation of the
Cable System to provide Cable Services in the Service Area, provided, however,
that such phrase shall not include: (1) any taxes, fees or assessments collected by
the Grantee finm Subscribers for pass-through to a government agency, including,
without limitation, the FCC user fee, or any sales or utility taxes; (2) unrecovered
bad debt; (3) credits, reiunds and deposits paid to Subscribers; and (4) any
exclusions available under applicable State .

G. "Person shall mean an individual, pannership, association, organization,
corporation, trust or governmental entity.

H. "Service Area" shall mean the geographic boundaries of the Franchise Authority,
and shall include any additions thereto by annexation or other legal means,
subject to the exception in Section 6 hereto.

I. "State" shall mean the State of Oregon.

J. "Street" shall include each of the following located within the Service Area:
public streets, roadways, highways, bridges, land paths, boulevards, avenues,
lanes, alleys, sidewalks, ciroles, drives, easements, rights of way and similar
public ways and extensions and additions thereto, including but not limited to
public utility easements, dedicated utility strips, or rights-of-way dedicated for
compatible uses now or hweafter held by the Grantor in the Service Area, which
shall entitle the Grantee to the use thereof for the purpose of installing, operating,
repairing and inaintaining the Cable System.

K. "Subscriber" shall mean my Person lawfUly receiving Cable Service from the
Grantee.

SE;CTION 2
Grant of Franchise

2. 1 Grant. The Grantor hereby grants to the Grantee a nonexclusive Franchise which
authorizes the Grantee to erect, construct, operate and maintain in, upon, along, across, above,
over and under the Streets, now in existence and as inay be created or established during its
terms; any poles, wires, cable, underground conduits, manholes, and other conductors and
fixtures necessary for the maintenance and operation of a Cable System. Nothing in this
Franchise shall be construed to prohibit the Grantee from offering any service over its Cable
System that is not prohibited by federal, State or local law.

2.2 Term. The Franchise and the rights, privileges and authority hereby granted shall be for
an initial term of five (5) years, commencing on the Effective Date of this Franchise as set forth
in Section 14. 10. This Franchise will be automatically extended for an additional term of five (5)
years fiom the expiration date as set forth in Section 14. 10, unless either party notifies the other
in writing of its desire to not exercise (his autoinatic extension (and enter renewal negotiations
under the Cable Act) at least three (3) years before the expiration of this Franchise. If such a
notice is given, the parties will then proceed under the federal Cable Act renewal procedures.
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2-3 police powers and ConfUcts with Franchise. The Grantee agrees to comply with the
tems of any lawfully adopted generally applicable local ordinance necessary to &e safety,
health, and welfare of the public , to the extent that the provisions of the oidinance do not have
the effect of limhmg die benefits or expanding the obligations of the Grantee that are granted by
this Franchise. This Franchise is a contract and except as to those changes which are the result
0 .? ̂  c?an^or's lxw&l exercise of its general police power, the Grmtor may not take any
unilateral action which materially changes the explicit mutual promises in this'contract. Any
changes to this Franchise must be made in writing signed by the Grantee and the Grantor. In die
event of any conflict between this Franchise and any Grantor ordinance or regulation that is not
genCTally applicable, this Franchise shall control.

2.4 Cable System Franchise Required. No Cable System shall be aUowed to occupy or use

die streets or public ri^its-of-way of the Service Area or be allowed to operate without a Cable
System Franchise.

SECTION 3
Franchise Renewal

, proee<lu'"esfor Renewal. The Grantor and the Grantee agree that any proceedings
undertaken by the Grantor that relate to the renewal of the Grantee's Franchise shall be govemrf
by and comply with the provisions of Section 626 of the Cable Act, or any such succTOSor
statute.

SECTION 4
Indenuuflcation and Insurance

4.1 bidemnffication. JThe Grantee shall, by acceptance of the Franchise granted herein,
defend the Grantor, its ofiBcers, boards, commissions, agmts, and employees for all claims for
injury to any Person or property caused by the negligence of Grantee m the construction or
operation of the Cable System and in the event of a determmation of liability shall indemnify and
«,, 9^tor ',"? officers> boards. commissions, agents, and employees hannless from any and

all liabilities, claims, danands, or judgments growing out of any injury to any Person or property
as a result of the negligence of Grantee arising out of the construction, repair, extension,
maintenance, operation or removal of its wires, poles or other equipment of any kind or character
used in connection with the operation of the Cable System, provided that the'Grantor shall give
the Grantee written notice of its obligation to indemnify the Grantor within ten (10) days of
receipt of a claim or action pursuant to this section. In the event any such claim arises, the
Grantor shall tender the defense thereof to (he Grantee and the Grantee shaU have the right to
defend, settle or compromise any claims arising hereunder and the Grantor shall cooperate fally
herein. If the Grantor determined in good faith that its interests cannot be represented by die
Grantee, the Grantee shall be excused from any obligation to represait the Grmtor.
Notwithstanding the foregoing, the Grantee shall not be obUgated to indanmfy fhe Grantor for
any damages, liability or claims resulting fi-om the willful'misconduct or negUgence of the
Grantor or for the Grantor's use of the Cable System.
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4.2 Insurance.

A. The Grantee shall maintain throughout the tenn of the Franchise insurance in
amounts at least as follows:

Workers' Compensation

Commercial General LiabUity

Statutory Limits

[$1,000,000] per occurrence,
Combined Single Limit (C.S.L.)
[$2,000,000] General Aggregate

Auto Liability including coverage on [$ 1,000,000] per occurrence C. S.L.
all owned, non-owned hired autos
Umbrella Liability

Umbrella Liability [$1, 000, 000] per occurrence C. S. L.

B. The Grantor shall be added as an additional insured, arising out of work
performed by Charter, to the above Commercial General Liability, Auto Liability
and Umbrella Liability insurance coverage.

C. The Grantee shall famish the Grantor with current certificates of insurance
evidencing such coverage upon request.

SECTION 5
Service Oblieations

5. 1 No Discrimination. Grantee shall not deny service, deny access, or otherwise
discriminate against Subscribers, channel users, or general citizens on the basis of race, color,
religion, national origin, age or sex.

5.2 Privacy. The Grantee shall fully comply with the privacy rights of Subscribers as
contained in Cable Act Section 631 (47 U.S.C. § 551).

SECTION 6
Service AvallabUitv

6. 1 Service Area. 1 he Uraatee shall continue to provide Cable Service to all residences
within the Service Area where Grantee currently provides Cable Service. Grantee shall have the
right, but not the obligation, to extend the Cable System into my other portion of the Service
Area, including annexed areas. Cable Service offered to Subscribers putsuant to this Franchise
shall be conditioned upon Grantee having legal access to any such Subscriber's dwelling unit or
other units wherein such Cable Service is provided.

6.2 New Development Under2round. In cases of new construction or property
development where utilities are to be placed underground, the Grantor agrees to require as a
condition of issuing a permit for open trenching to any developer or property owner that such
developer or property owner give Grantee at least thirty (30) days prior written notice of such
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construction or development, and of the particular dates on which open trenching will be
avulable far Grantee's installation of conduit, pedestals and/or vaults, and laterals ta be pronded
at Grantee's expense. GrBntee shall also provide specifications as needed for trenching. Costs of
trenching and easements required to bring service to the development shall be borne by the
developer or property owner; except fliat if Grantee fails to install its conduit, pedestals and/or
vaults, and laterals within five (5) woridng days of the date the trenches are available, as
designated in the \vritten notice given by the developa- or property owner, then should the
trenches be closed after the five day period, the cost of new trenching is to be borne by Grantee.

6.3 Annexation. The Grantor shall promptly provide written notice to the Grantee of its
annexation of any temtoiy which is being provided Cable Service by the Grantee or its affiliates.
Such annexed area will be subject to the provisions of this Franchise upon sixty (60) days
'written notice from the Grantor, subject to the conditions set forth below and Section 6. 1 above.
The Giuitor shall also notify Grantee in writing of all new street address assignments or changes
within the Service Area. Grantee shall within ninety (90) days after receipt of the annexation
notice, pay the Grantor franchise fees on revenue received from the opa-ation of the Cable
System to provide Cable Services in any area annexed by tfae Grantor if the Grantor has provided
a written annexation notice that includes the addresses that will be moved into the Semce Area
in an Excel fonnat or in a format that will allow Grantee to change its billing system. If the
annexation notice does not include the addresses that wUl be moved into (he Service Area,
Grantee shall pay franchise fees within ninety (90) days after it receives the annexed addresses as
set forth above. All notices due under this section shall be sent by certified mail, return receipt
requested to the addresses set forth in Section 14.5 with a copy to the Director ofGovemmait
Relations. In any audit of franchise fees due under (his Franchise, Grantee shall not be liable for
franchise fees on annexed areas unless and until Grantee has received notification and
infonnation that meets the standards set forth in this section.

SECTION?
Construction and Technical Standards

7. 1 Compliance with Codes. All construction practices and installation of equipment shall
be done in accordance with all applicable sections of the National Electric Safety Code.

7-2 Construction Standards and Requirements. All of the Grantee's plant and equipment,
including but not limited to the antenna site, head end and distribution system, towers, house
connections, stmctures, poles, wire, cable, coaxial cable, fixtures and appurtenances shall be
installed, located, erected, constructed, reconstructed, replaced, removed, repaired, maintained
and operated in accordwce with good engineering practices and performed by experienced
maintenance and constmction personnel.

7.3 Safety. The Grantee shall at all times employ oniinary care and shall use commonly
accepted methods and devices preventing failures and accidents which are likely to cause
damage.

7.4 Network Technical Requirements. The Cable System shall be designed, constructed
and operated so as to meet those technical standards adopted by the FCC relating to Cable
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Systems contained in part 76 of the FCC's rules and regulations as may be amended from time to
time, regardless of the transmission technology utilized.

7.5 Performance Monitorine. Grantee shall test the Cable System consistent with the PCC
regulations.

SECTION 8
Conditions on Street Occunancy

8. 1 General Conditions. Grantee shall have the right to utilize existing poles, conduits and
other facilities whenever possible, and shall not construct or install any new, different, or
additional poles, conduits, or other facilities on public property without obtaining all legally
required permits of the Grantor.

8.2 Undereround Construction. The facilities of the Grantee shall be installed underground
in those Service Areas where existing telephone and electric services are both underground at the
time of system construction. In areas where either telephone or electric utility facilities are
installed aaially at the time of system construction, the Grantee may install its facilities aerially
with the understanding that at such time as (he existing aerial facilities are required to be placed
underground by the Grantor, the Grantee shall likewise place its facilities imderground. In the
event that any telephone or electric utilities are reimbursed by the Grantor or any agency thereof
for the placement of cable underground or the movement of cable. Grantee shall be reimbursed
upon the same terms and conditions as any telephone, electric or other utilities.

8.3 Construction Codes and Permits. Grantee shall obtain all legally required permits
before commencing any woik requiring a permit, including Ae opening or disturbance of any
Street within the Service Area. The Grantor shall cooperate with the Grantee in granting any
pennits required, providing such grant and subsequent construction by the Grantee shall not
unduly interfere with the use of such Streets. The Grantee shall adhere to all building and zoning
codes currently or hereafter applicable to construction, operation or maintenance of the Cable
System in the Service Area, provided that such codes are of general applicability and such codes
are uniformly and consistently applied by the Grantor as to other public utility companies and
other entities operating in the Service Area. Notwithstanding the above, the Grantee may set off
any administrative permit fees or other fees required by the Grantor related to (he Grantee's use
of Grantor rights-of-way against the franchise fee payments required under Section 10. 1 of this
Franchise.

8.4 System Construction. All transmission lines, equipment and structures shall be so
installed and located as to cause minimiun interference with the rights and reasonable
convenience of property owners and at all times shall be kept and maintained in a safe, adequate
and substantial condition, and in good order and repair. The Grantee shall, at all times, employ
ordinary care and use commonly accepted methods and devices for preventing failures aad
accidents which are likely to cause damage, injuries, or nuisances to the public. Suitable
barricades, flags, lights, flares or other devices shall be used at such times and places as are
reasonably required for the safety of all members of the public. Any poles or other fixtures
placed in any public way by the Grantee shall be placed in such a manner as not to interfere with
the usual bavel on such public way.

Yachats, OR Franchise





8.5 Restoration of Public Ways. Grantee shall, at its own expense, restore any damage or
disturbance caused to the public way as a result of its operation, construction, or maintenance of
the Cable System to a condition reasonably cotnparable to the condition of the Streets
immediately prior to such damage or disturbance.

8.6 Removal In Emereencv. Whenever, in case of fire or other disaster, it becomes
necessary in the judgment of the Grantor to remove any of the Grantee's facilities, no charge
shall be made by the Grantee against (he Grantor for restoration and repair, unless such acts
amouat to g'oss negligence by the Grantor.

8.7 Tree Trimmina. Grantee or its designee shall have the authority to trim trees on public
property at its own expense as may be necessary to protect its wires and facilities.

8.8 Relocation for the Grantor. The Grantee shall, upon receipt of reasonable advance
written notice, to be not less than ten (10) business days, protect, support, temporarily
disconnect, relocate, or remove any property of Grantee when lawfully required by the Grantor
pursuant to its police powers. Grantee shall be responsible for any costs associated with these
obligations to the same extent all other users of the Grantor rights-of-way are responsible for the
costs related to the relocation of their facilities.

8.9 Relocation for a Third Party. The Grantee shall, on the request of any Person holding a
lawful pennit issued by the Orantor, protect, support, raise, lower, temporarily disconnect,
relocate in or remove from the Street as necessary any property offhe Grantee, provided that the
expense of such is paid by any such Person benefiting from the relocation and the Grantee is give
reasonable advance written notice to prepare for such changes. The Grantee may require such
payment in advance. For purposes of this subsection, "reasonable advance written notice" shall
be no less than ten (10) business days in the event of a temporary relocation and no less than one
hundred twenty (120) days for a pennanent relocation.

8.10 Reimbursement of Costs. If funds are available to any Person using the Streets for the
purpose of defraying the cost of any offte foregoing, the Grantor shall reimburse the Grantee in
the same manner in which other Persons affected by the requirement are reimbursed. If the
fands are controlled by another governmental entity, the Grantor shall xnake application for such
funds on behalf of the Grantee.

8.11 Emereencv Use. If the Grantee provides an Emergency Alert System ("EAS"), then the
Grantor shall pemiit only appropriately trained and authorized Persons to operate the EAS
equipment and shall take reasonable precautions to prevent any use of the Grantee's Cable
System in any manner that results in inappropriate use thereof, or any loss or damage to die
Cable System. The Grantor shall hold the Grantee, its employees, ofl&cers and assigns harmless
from any claims or costs arising out of use of the EAS, including, but not limited to, reasonable
attorneys' fees and costs.
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SECTION 9
Service and Rates

9. 1 Phone Serrfce. The Grantee shaU maintain a toll-free telephone number and a phone
service operated such that complaints and requests for repairs or adjustments maybe received at
any time.

9.2 NotfflcaUon of Service Procedures. The Grantee shall fimiish each Subscriber at the
time service is installed, written instructions that clearly set forth infonnation concerning fhe
procedures for making inquiries or complaints, including the Grantee's name, address and local
telephone number. Grantee shall give the Grantor thirty (30) days prior notice of any rate
increases, channel lineup or other substantive service changes.

9.3 Rate Reeulation. Grantor shall have the right to exercise rate regulation to the extent
authorized by law, or to refiain from exercising such regulation for any period of time, at the sole
discretion of the Grantor. If and when exercising rate regulation, the Grantor shall abide by the
terms and conditions set forth by the FCC.

9.4 Continuity of Service. It shall be the right of all Subsaibers to continue receiving Cable
Service insofar as their financial and other obligations to the Grantee are satisfied andprovided
that Grantee may discontinue or refiise to provide Cable Service to any person that is abusive
and/or exhibits threatening behavior toward (he Grantee's employees or representatives.

SECTION 10
Franchise Fee

10.1 Amount of Fee. Grantee shall pay to (he Grantor an annual franchise fee in an amount
equal to five percent (5%) of the annual Gross Revaiue. Such payment shall be in addition to
taxes of general applicability owed to the Grantor by the Grantee that are not included as
fianchise fees under federal law. Franchise fees may be passed througli to Subscribers as a line
item on Subscriber bills or otherwise as Grantee chooses, consistent with fedmal law.

10.2 Payment of Fee. Payment of the fee due the Grantor shall be made on a quarterly basis,
within forty-five (45) days of the close of each calendar quarter and transmitted by electronic
fands transfer to a bank account designated by Grantor. The payment period and the collection
of the franchise fees that are to be paid to the Grantor pursuant to the Franchise shall commence
sixty (60) days after the Effective Date of the Franchise as set forth in Section 14. 10. In the
event of a dispute, the Grantor, if it so requests, shall be fiimished a statement of said payment,
reflecting the Gross Revenues and the applicable charges.

10.3 Accord and Satisfaction. No acceptance of any payment by the Grantor shall be
construed as a release or as an accord and satisfaction of any claim the Grantor may have for
additional sums payable as a Iranchise fee under this Franchise.

10.4 LAmItation on Recovery. The period of limitation for recovery of any franchise fee
payable hereunder shall be (hree (3) years fi-om the date on which payment by the Grantee was
due.
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SECTION 11
Transfer of Franchise

11.1 FrancMse Transfer. The Franchise granted her^under shall not be assigned, other than
by operation of law or to an entity controlling, controlled by, or under common control with the
Grantee, without the prior consent of the Grantor, such consent not to be unreasonably withheld
or delayed. No such consent shall be required, however, for a transfer iu trust, by mortgage, by
other hypofliecation, or by assignment of any rights, title, or interest of the Grantee in the
Franchise or Cable System to secure indebtedness. Within thirty (30) days of receiving a request
for transfer, the Ch-antor shaU notify the Grantee in writing of any additional inforoiation it
reasonably requires to detennine the legal, financial and technical qualifications of the transferee.
If the Grantor has not taken actioa on the Grantee's request for transfe within one hundred
twenty (120) days after receiving such request, consent by the Grantor shall be deemed given.

SECTION 12
RecordSa Reports and Maps

12.1 Reports Required. The Grantee's schedule of charges for regular Subscriber service, its
policy regarding die processing of Subscriber complaints, delinquent Subscriber disconnect and
reconnect procedures and any other tenns and conditions adopted as the Grantee's policy in
connection with its Subscribers shall be filed with tfae Grantor upon request.

12.2 Records Reouired.

The Grantee shall at all times maintain:

A. A record of all wiittea complaints received regarding intenruptions or degradation
of Cable Service, which record shall be maintained for one (1) year.

B. A full and complete set of plans, records and strand maps showing the location of
the Cable System.

12.3 Insnection of Records. Grantee shall permit any duly authorized representative of the
Grantor, upon receipt of advance written notice, to examine during normal business hours and on
a non-disruptive basis any and all ofOrantee's records maintained by Grantee as is reasonably
necessary to ensure Grantee's compliance with the Franchise. Such notice shall specifically
reference the subsection of the Franchise that is under review so that the Grantee may orgamze
the necessary books and records for easy access by the Grantor. The Grantee shall not be
required to maintain any books and records for Franchise compliance purposes longer than three
(3) years, except for service complaints, which shall be kept for one (1) year as specified above.
Tlie Grantee shall not be required to provide Subscriber infonnation in violation of Section 631
of the Cable Act. The Grantor agrees to treat as confidential any books, records or maps that
constitute proprietary or confidential information to the extent Grantee make the Grantor aware
of such confidentiality. If the Grantor believes it must release any such confidential books or
records in the course of enforcing this Franchise, or for any other reason, it shall advise Grantee
in advance so (hat Grantee may take appropriate steps to protect its interests. Until otherwise
ordered by a court or agency of competent jurisdiction, the Grantor agrees that, to the extent
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permitted by State and federal law, it shall deny access to any of Grantee's books and records
marked confidential, as set forth above, to any Person.

SECTION 13
Enforcement or Revocation

13.1 Notice of Violation. If the Grantor believes that fhe Grantee has not complied with the
terms of the Franchise, the Grantor shall first infonnally discuss the matter with Grantee. If
these discussions do not lead to resolution of the problem, the Grantor shaU notify the Grantee in
writing of the exact nature of the alleged noncompliance (the "Violation Notice").

13.2 Grantee's Rieht to Cure or Respond. The Grantee shall have thirty (30) days from
receipt of the Violation Notice to (i) respond to the Grantor, contesting the assertion of
noncompliance, or (ii) to cure such default, or (iii) if, by the nature of default, such default
cannot be cured within the thirty (30) day period, initiate reasonable steps to remedy such default
and notify the Grantor of the steps being taken and the projected date that they will be
completed.

13.3 Public Hearine. If the Grantee fails to respond to the Violation Notice received from the
Grantor, or if the default is not remedied within the cure period set forth above, the Board shall
schedule a public hearing if it intends to continue its investigation into the default. The Grantor
shall provide the Grantee at least twenty (20) days prior written notice of such hearing, which
specifies the time, place and purpose of such hearing, notice of which shall he published by (be
Clerk of the Grantor in a newspaper of general circulation within the Grantor in accordance with
Section 14 hereof. Tlie Grantee shall have the right to present evidence and to question
witnesses. Tlie Grantor shall determine if the Grantee has committed a violation and shall make

written findings of fact relative to its detamination. If a violation is foimd, the Grantee may
petition for reconsideration before any competent tribunal having jurisdiction over such matters.

13.4 Enforcement. Subject to applicable federal and State law, in the event the Grantor, after
the hearing set forth in subsection 13. 3 above, determines that the Grantee is in default of any
provision of the Franchise, the Grantor may:

A.

B.

c.

Seek specific perfonnance of any provision, which reasonably lends itself to such
remedy, as an alternative to damages; or

CoiTunence an action at law for monetary damages or seek other equitable relief;
or

In the case of a substantial default of a material provision of the Franchise, seek to
revoke the Franchise itself in accordance with subsection 14. 5 below.

13.5 Revocation.

A. Prior to revocation or tennination of the Franchise, the Grantor shall give written
notice to the Grantee of its intent to revoke the Franchise on the basis of a pattern
of noncompliance by the Grantee, including one or more instances of substantial
noncompliance with a material provision of the Franchise. The notice shall set
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B.

c.

D.

forth the exact nature of the noncompliance. The Grantee shall have sixty (60)
days from such notice to either object in writing and to state its reasons for such
objection and provide any explanation or to cure the alleged noncompliance. If
the Grantor has not received a satisfactory response from Grantee, it may then
seek to revoke the Franchise at a public hearing. The Grantee shall be given at
least thirty (30) days prior written notice of such public hearing, specifying the
time and place of such hearing and stating its intent to revoke the Pruichise.

At the hearing, the Board shall give the Grantee an opportunity to state its
position on the matter, present evidence and question witnesses, after which it
shall detennine whether or not the Franchise shall be revoked. The public hearing
shall be on the record and a written transcript shall be ma4e available to the
Grantee within ten (10) business days. The decision of the Board shall be made in
writing and shaU be delivered to the Grantee. The Grantee may appeal such
detennination to an appropriate court, which shall have the power to review die
decision of the Board de novo. The Grantee may continue to operate the Cable
System until all legal appeals procedures have been exhausted.

Notwithstanding the above provisions, the Grantee does not waive any of its
rights under federal law or regulation.

Upon revocation of the Franchise, Grantee may remove the Cable System Sum
the Streets of the Grantor, or abandon the Cable System in place.

SECTION 14
Miscellaneous Provisions

14. 1 Force Maieure. The Grantee shall not be held in default under, or in noncompliance
with the provisions of the Franchise, nor suffer any enforcement or penalty relating to
noncomplimce or default, where such noncompliance or alleged defaults occurred or were
caused by circumstances reasonably beyond the ability of the Grantee to anticipate and control.
This provision includes, but is not limited to, severe or unusual weather conditions, fire, flood, or
other acts of God, strikes, work delays caused by failure of utility providers to service, maintain
or monitor their utility poles to which Grantee's Cable System is attached, as well as
unavailability of materials and/or qualified labor to perform the work necessary.

14.2 Minor Violations. Furthermore, the parties hereby ag-ee that it is not the Grantor's
intention to subject the Grantee to penalties, fines, forfeitures or revocation offlie Franchise for
violations of the Franchise where the violation was a good faith error that resulted in no or
minimal negative impact on the Subscribers within the Service Area, or where strict performance
would result in practical difficulties and hardship to the Grantee which outtvei^is the benefit to
be derived by the Grantor and/or Subscribers.

14.3 Action of Parties. In any action by the Grantor or the Grantee that is mandated or
permitted under the terms hereof, such party shall act in a reasonable, expeditions and timely
manner. Furthermore, in any instance where approval or consent is required under the teans
hereof, such approval or consent shall not be unreasonably withheld.
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14.4 Equal Protection. If any other provider of cable services or video services (without
regard to the technology used to deliver such services) is lawfully authorized by the Grantor or
by any ofher State or federal governmental entity to provide such services using facilities located
wholly or partly in the public rights-of-way of the Grantor, the Grantor shall within thirty (30)
days of a written request from Grantee, modify this Franchise to insure that the obligations
applicable to Grantee are no more bunlensome than those imposed on the new competing
provider, If the Grantor fails to make modifications consistent with this requitement, Grantee's
Franchise shall be deemed so modified thirty (30) days after the Grantee's initial written notice.
As an alternative to the Franchise tnodification request, the Grantee shall have the ri^it and may
choose to have this Franchise with the Grantor be deemed expired thirty (30) days after written
notice to the Grantor. Nothing in this Franchise shall impair the right of the Grantee to terminate
this Franchise and, at Grantee's option, negotiate a renewal or replacement franchise, license,
consent, certificate or other authorization with any appropriate government entity.

14.5 Notices. Unless othawise provided by federal. State or local law, all notices, reports or
demands pursuant to this Franchise shall be in writing and shall be deemed to be sufficiently
given upon delivery to a Person at the address set forth below, or by U. S. certified mail, return
receipt requested, nationally or internationally recognized courier service such as Federal
Express or electronic mail communication to the designated electronic mail address provided
below. Grantee shall provide thirty (30) days' written notice of any changes in rates,
programming services or channel positions using any reasoiiable written means. As set forth
above, notice served upon the Grantor shall be delivered or sent to:

If to the Grantor:

If to the Grantee:

CityofYachats
441 North Hwy 101
P.O. Box 345
Yachats, OR 97498

Charter Communications
222 NE Park Plaza Drive, Suite 231
Vancouver, WA 98684
Attn: Director of Government Relations

With a courtesy copy to:
Charter Communications
Attn: Vice President of Government Affairs
12405 Powerscourt Drive

St. Louis, MQ 63131

14.6 Public Notice. Minimum public notice of any public meeting relating to this Franchise
or any such grant of additional franchises, licenses, consents, certificates, authorizations, or
exemptions by the Grantor to any other Person(s) to provide Cable Services, video services, or
other television services utilizing any system or technology requiring use of the public rights of
way shall be by publication at least once in a newspaper of general circulation in the area at least
ten (10) days prior to the meeting and a posting at the administrative buildings of the Graiitor.
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-, - 11_. . Grantor sha1.1 Provide written notice to Grantee within ten (10) days of
Grantorl5 recelpt. from any other perao"(s) ofm application or request for~a* franchise(s)^
licenses), consent(s), certificates), authorization(s), or exemption(s) to provide CabieSerriMs.
.
v. -a>^CTy!ces'. OT°lher televisio". services utilizing any system or technology requiring ice of

lie rights of way. Any public hearings to consider such appUcation or'requestshairh ave

: same notice requirement as outlined in Paragraph 15.6 above.

U.7 SeverabiUty. If any section, subsection, sentence, clause, phrase, or portion of this
is, for any reason, held invalid or unconstitutional by any court of competent

jurisdiction, such portim shall be deemed a separate, distinct and independmt provision and
such holding shall not affect the validity of the remaining portions of this Franchise.

14.8 Entire Agreement. This Franchise and any Exhibits hereto constitute the entire
agremlmt_between Grantee and fte Grantor and they supersede all pnor or contemporaneous
agreements, representations or understandings (whether written or oral) of (he parties'reeaidii
the subject matter hereof.

14-9 Adto!H"stration of Franchise. This Franchise is a contract and neither party may take
any unilateral action Aat materially changes the explicit mutual promises and'covenants
contained herein. Any changes, modifications or amendments to this Franchise must be made in
writing, signed by the Grantor and the Grantee.

14. 10 Effective Date. The Franchise granted herein will take effect and be in full force from
such date of acceptance by Grantee recorded on the signature page of this Franchise. The initial
tenn of this franchise shall expire five (5) years from the Effective Date defined herein, uriess
extended^n accordance with Section 2.2 of the Franchise or by the mutual agreement of Ac
parties.̂  If any fee or grant that is passed through to Subscribers is required by this Franchisee
oAer than^the franchise fee, such fee or grant shall go into effect sixty (60) days aftn-the
Effective Date of this Franchise.

Yachats, OR Franchise 13





Considered and approved this |2- day of /dOTWQAtl, 20 15 .

CityofYachf

Signature:.

Name/Title:_ At^/)>/'

'/ V

Accepted this 12. day of ̂ _, 2015, subject to applicable federal. State and local law.

Falcon Telecable, a California Limited Partnership, 1/k/a Charter
Communications

By::M^^^
Printed Name: Mark E. Brown

Title: Vice-President, Government Affairs
Charter Communications
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CITYOFYACHATS
ORDWANCE NO. 156

AN ORDINANCE PROVIDING FOR THE COLLECTION AND
DISPOSAL OF SOLD) WASTE; GRANTBN'G A FRANCHISE TO
DAHL DISPOSAL SERVICE, INC.; AUTHORIZING THE MAYOR
A^^) RECORDER TO ENTER INTO A FRANCHISE AGREEMENT
FOR THE CITY OF YACHATS; REPEALING ORDINANCE NO 38B
AND ALL ORDINANCES AND PARTS OF ORDINANCES IN
CONFLICT HEREWITH; PROVIDING A PENALTY FOR THE
VIOLATION HEREOF.

PURSUA^TT TO AUTHORHY GRANTED TO THE CITf OF YACHATS BY THE
STATE OF OREGON IN ORS 459.065, THE CITY OF YACHATS ORDANS AS
FOLLOWS:

GENERAL PROVISIONS

Section 1. Short Title. This Ordinance shall be known as the "Solid Waste Management
Ordinance", and may be referred to herein as "this Ordinance".

Section 2. Purposes. Policy and Scope. It is declared to be the public policy of the City ofYachats
to regulate solid waste management m order to:

(a) Insure safe, efficient, economical and comprehensive solid waste service.
(b) Insure fair and equitable consumer rates and to prohibit rate preferences or other practices

that might be discriminatory.
(c) Eliminate overlapping service, thereby increasing efficiency and decreasing truck noise,

street wear, energy waste, air pollution and public inconvenience.
(d) Protect public health and the environment.
(e) Protect against improper and dangerous handling of hazardous wastes.
(f) Provide technologically and economically feasible resource recovery by and through the

fimichisee.

(g) Provide public service standards.
(h) Provide a basis and incentive for investment in solid waste equipment, facilities, sites and

technology.
Sections. Definitions.

City: The City ofYachats, Oregon
Compensation: Includes (a) Any type of consideration paid for service,

including but not limited to rent, the proceeds fi-om resource
recovery, any direct or indirect provision for the payment of
money, goods, services or benefits by tenants, lessees,
occupants or similarly situated persons; and (b) The
exchange of service between persons.
The City Council of the City ofYachats
The person granted the franchise pursuant to Section 4 of this
ordinance or a subcontractor of such person.
(a) Defined as hazardous waste by or pursuant to ORS
Chapter 466.005; or

1

Council:
Franchisee:

Hazardous Waste:
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Person:

Resource Recovery:

Service:

Solid Wastes:

Solid Waste Disposal Supervisor:

Solid Waste Management:

Waste:

(b) Defined as hazardous waste by another governmental
agency or unit having jurisdiction; or
(c) Found by the Franchisee to be hazardous to service
workers, to service equipment, or to the public.
The state or a public or private corporation, local government
unit, public agency, individual, partnership, association, firm,
tmst, estate or any other legal entity.
The process ofobtaming useful material or energy resources
fix)m solid waste, including reuse, recycling and other
materials recovery or energy recovery of or from solid waste.
The collection, transportation or disposal of or resource
recovery from solid waste.
All putrescible and non-putrescible waste including without
limitation: garbage, rubbish, refuse, trash, ashes, swill,
newsprint or waste paper, corrugated or cardboard;
demolition or construction wastes, grass clippings, compost,
residential, commercial, industrial, governmental or
institutional wastes; discarded home or industrial appliances,
equipment or furniture, vehicle parts or tires, vegetable or
animal wastes, infectious waste as defined in ORS 459. 387,
and other wastes; but the term does not include (a)
Hazardous Waste as defined in ORS 466.005; (b) Materials
used for fertilizer or for other productive purposes or which
are salvageable as such materials are used on land in
agricultural operations and the growing or harvesting of
crops and the raising of fowls or animals; (c) Beverage
containers, subject to reuse or refund provisions, contained in
ORS 459A. 700 to 459A. 740; (d) sewage sludge, septic tank,
cesspool pumping or chemical toilet wastes.
An individual who has been appointed by the City Council to
perform the supervisory functions set forth in this Ordinance.
The prevention or reduction of solid waste; management of
the storage, collection, transportation, treatment, utilization,
processing and final disposal of solid waste; or resource
recovery from solid waste; and facilities necessary or
convenient to such activities.

Material that is no longer directly useable by the source,
generator or producer of the material and which is to be
disposed of or to be resource recovered by another person.
(a) The fact that all or any part of the material may have
value and thus be recovered does not remove them from this
definition.

(b) The fact that the source, generator or producer of materials
has sq)arated or segregated such material fi'om other wastes does
not remove the materials from this definition.

FRANCHISE AND EXEMPTIONS

Ordinance No.
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Section 4. Grant of Exclusive Franchise. The City grants to Dahl Disposal Service, Inc. the
exclusive right, privilege and franchise to provide solid waste management and service within the City
limits as of the date of this Ordinance and within any area that may hereafter be annexed to the City and,
for that purpose, to utilize the streets and facilities of the City. No person other than the franchisee shall
provide or offer to provide service for compensation.

Section 5. Persons and Practices Exempt from Franchise. Nothing in this Ordinance requires a
franchise for the following businesses or practices:

(a) The collection, transportation and reuse ofrepairable or cleanable discards by a private
charitable organization regularly engaged in such business or activity including, without limitation,
Salvation Army, St. Vincent De Paul, Goodwill and similar organizations.

(b) The collection, traiisportation and reuse or recycliug of totally source separated materials or
operation of a collection center for totally source separated materials by a religious, charitable, benevolent
or fraternal organization, which organization was not organized or is not operated for any solid waste
management purpose and which organization is using the activity for fund raising, including, without
limitation, scouts and churches.

(c) The collection, transportation or redemption ofretumable beverage containers under ORS
Chapter 459 and that portion thereof commonly known as "Bottle Bill".

(d) The generator or producer who transports and disposes of waste created as an incidental
part of regularly carrying on the business or service of auto wreckmg, to the extent licensed by the State of
Oregon; demolition, land clearing or construction; janitorial service; gardening, park maintenance or
landscaping service; street sweeping; auto body recovery; or septic tank pumping or sludge collection.
"Janitorial Service" does not include cleanup of accumulated or stored wastes.

(e) The transportation by a person of solid waste generated or produced by such person to an
authorized disposal site, resource recovery site or market. In the case ofnon-owner occupied property, the
waste is generated or produced and is owned by the occupant and not by the landlord, property owner, or
association of property owners, or the agent of such landlord, property owner or association.

(f) The purchase of totally source separated solid waste for fair market value.
(g) The providing of service for hazardous wastes.
(h) Any other practice, business or acdvity which is withdrawn by the Council after public

hearing and upon a resolution and order finding the withdrawal has no substantial impact on service,
consumer rates or the purposes stated in Section 2 of this Ordinance. A copy of any such order shall be
attached to and incorporated in this Ordinance.

(i) Where a new resource recovery service or a continuation of or a substantial expansion of
an existing service is proposed by fhe City or another person other than the Franchisee:

(1) Prior written notice of the proposed service shall be given to Franchisee by the City
Recorder at least thirty (30) days prior to consideration by the Council.

(2) The Council may on its own motion and shall upon request of the Franchisee or
applicant for an exception hold a public hearing on the proposed service, costs and
justification.

(3) In determinmg whether service is needed, the Council shall give due consideration to
the purposes of this Ordinance, the public need for the service, (he technological and
economic feasibility, the effect on consumer rates, the effect on other service by
Franchisee, applicable laws, ordinances or regulations and any applicable solid waste
management plan.
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(4) If the Council determines that such service is needed, it may require the Franchisee to
provide the service within a specified period of time. Where applicable, the Council
may determine necessary rates.

Section 6. Exceptions to Provisions. The Council may authorize exceptions to provisions of the
Ordinance, provided the following requirements have been met:

(a) Applicant shall obtain an application fomi and file a completed application with the City
Recorder.

(b) Upon thirty (30) days written notice to the applicant and the Franchisee, a public hearing
shall be held before the Council.

(c) The City Recorder shall provide information and recommendations to the Council to assist
it in reaching a determination.
(d) The Council shall hold a public hearing and make findings. The Council's decision shall
be based on the following:

(1) The need for the proposed service.
(2) The ability of Franchisee to provide the required service unless the service was
being supplied on the effective date of this Ordinance.
(3) Whether there are unnecessary or unreasonable hardships, or practical difBculties
which can be relieved only by granting an exception.
(4) Whether there are exceptional circumstances or conditions applying to the land,
buildings, or use referred to in the application, which circumstances or conditions do not
apply generally to other land, buildings, or similar uses.
(5) Whether the granting offhe application will not be materially detrimental or have a
substantial impact on service, consumer rates, or the Franchisee.
(6) Whether the applicant has the necessary equipment and/or personnel to provide
adequate service.

(e) An order by resolution shall be drawn setting forth the decision of the Council and shall be
distributed to the applicant and the Franchisee. The order may specify any conditions or
limitations deemed necessary by the Council to cany out the purposes of this ordinance.
Section 7. Activity Prohibited. Unless exempted under Section 5, excepted under Secdon

6, or franchised pursuant to Section 4, no person shall provide service or offer to provide or
advertise for performance of such service within the City limits.

Sections. Franchise Term. The rights, privileges and franchise granted by this Ordinance
shall begin on the effective date of this Ordinance and shall be considered a continuing 6 year
franchise. Beginning on April 13 of each year, the franchise will be considered renewed for an
addidonal 6 year term unless at least thirty (30) days prior to April 13th of any year, the Council
shall notify the franchisee in writing of intent to terminate fhe franchise. Upon the giving of such
notice of termination, the Franchisee shall have a franchise which will temiinate 7 years fom the
date of notice of termination. The Council may later extend the term or reinstate continuing
renewal upon mutual agreement with the Franchisee. Noflung in this section restricts the Council
from suspending, modifying or revoking the franchise for cause pursuant to Section 13 of this
Ordinance.

Section 9. Franchise Fee. In consideration of the fi-anchise granted pursuant to Secdon 4
hereof and the terms and provisions herein. Franchisee agrees to pay to the City a franchise fee of
3% of its annual gross revenue or $150.00 annually, whichever is the greater. The franchise fee is
to be computed from an annual certified statement from the franchisee setting forth the number of
residential and commercial accounts in its franchise area and the revenue received therefrom.

Payments shall be made annually on or before February 1 . In addition to the franchise fee, the
Ordinance No. 4
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franchisee shall remove all solid waste from all administrative buildings, library and city owned
litter receptacles. The requirement of payment of the franchise fee is in addition to and not in lieu
of any business license fee which may be assessed against the franchisee.

Section 10. Franchisee Responsibility. The Franchisee agrees to:
(a) As permitted to by Federal, State and County law or ordinance, maintam or decide upon

and enter into appropriate agreements to gain access to a suitable landfill for the disposal of solid
waste subject to City's consent, which shall be unreasonably withheld.

(b) Provide and keq) in force public liability insurance in the amount of not less than
$100,000 for injury to a single person, $300,000 to a group of persons and $50,000 property
damage, or such other amounts as may be established by law as the maximum liability of the City,
all relating to a single occurrence, which shall be evidenced by a certificate of insurance filed with
the City Recorder including the City as additional insured.

(c) Within 30 days after the effective date of this Ordinance, file with the City Recorder a
written acceptance of this franchise by endorsing acceptance on a copy of this Ordinance.

(d) Provide sufficient collection vehicles, containers, facilities, personnel and finances to
provide all types of the necessary service or subcontoact with others to provide such service.

(e) Respond to any complaint regarding service.
(f) Provide weekly service in residential areas and daily service to commercial areas on

weekdays.
(g) Provide the Opportunity to Recycle in accordance with Oregon Revised Statutes

Chapter 459A, together with any rules and regulations promulgated thereunder by the Department
of Environmental Quality, and in accordance with any additional rules required by the City.

(h) Franchisee agrees to permit all residents of the City to use South Lincoln Landfill or
franchisee's publicly accessible solid waste facility for a reasonable individual fee at the times the
facilities are customarily open for public use. The Franchisee shall have the right to make
reasonable regulations to establish rates for the use of the landfill and to determine where and in
what manner any material may be disposed of. If the landfill is abused in any way by any resident
of the City ofYachats, Franchisee has the right to close said landfill to that individual. Franchisee
agrees at all times to keep the road around the landfill ground open and in a safe and suitable
condition for vehicle travel and to provide a means whereby motor vehicles may readily and
conveniently turn around at or near said landfill. The City ofYachats shall be allowed to use said
landfill at all times and without charge.

(i) To maintam at Franchisee's own expense a telephone at all times.
(j) The Franchisee is not required to store, collect, transport, transfer, dispose of or resource

recover any hazardous waste; provided, however, that the Franchisee may provide such service
outside this Ordinance in compliance with all applicable laws, ordinances and regulations.

(k) The Franchisee shall not:
(1) Give any rate preference to any person, locality or type of solid waste stored, collected,

transported, disposed of or resource recovered. This paragraph shall not prohibit
unifonn classes of rates based upon length of haul, type or quality of solid waste
handled and location of customers so long as such rates are reasonably based upon cost
of the particular service and are approved by the Council, nor shall it prevent any
person from volunteering service at reduced cost for a charitable, community, civic or
benevolent purpose.

(2) Transfer fbis franchise or any portion of it to other persons without prior written
approval of the Council. Franchise or its shareholders as of the date hereof shall not
transfer 51% of its shares to any person unless City approves such transfer, which
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approval shall not be unreasonably withheld. The Council shall approve the transfer if
the transferee meets all applicable requirements met by the Franchisee. A pledge of
this franchise as financial security shall be considered as a transfer for purposes offlus
subsection. The Council may attach whatever conditions it deems necessary to
guarantee maintenance of service and compliance wifh this Ordinance.

Section 11. Subcontracting Service. The Franchisee may subcontract with others to
provide a portion of (he service where Franchisee does not have the necessary equipment or
personnel. Such a subcontract shall not relieve fhe Franchisee of total responsibility for providing
and maintaining service and from compliance with this Ordinance. Except where emergency
service is provided by a subcontractor, such subcontract shall be in writing, shall be filed with the
City Recorder for any service extending more than ninety (90) days and shall provide that the
subcontractor shall have no claim or right of action whatsoever against the City.

Section 12. Supervision. Service provided under fhe franchise and ofher requirements of
this Ordinance shall be under the supervision of the solid waste disposal supervisor, or his or her
designate. Franchisee shall, at reasonable times, permit inspection of its facilities, equipment, and
personnel providing service.

Section 13. Suspension. Modification or Revocation of Franchise.

(a) Failure by Franchisee to provide necessary service or otherwise comply with the
provision of this Ordinance after written notice and a reasonable opportunity to comply shall be
grounds for modification, suspension or revocation of the franchise.

(b) After written notice from the City Recorder that such grounds exist, the Franchisee
shall have at least twenty (20) days from the date of mailing of the notice in which to comply or
request a public hearing before the Council.

(c) At a public hearing, the Franchisee and other interested persons shall have an
opportunity to present oral, written or documentary evidence to the Council.

(d) If the Franchisee fails to comply wifhin the time specified or, if the Council hearing is
held, with the order of the Council entered upon the basis of findings at (he public hearing, the
Council may suspend, modify or revoke the franchise or make such action contingent upon
continued noncompliance.

(e) In the event the Council finds an immediate and serious danger to the public through
creation of a health hazard, it may take action within a time specified in the notice to the
Franchisee and without a public hearing prior to taking such action.

Section 14. Termination of Service, The Franchisee shall not terminate service to all or a

portion of its customers unless:
(a) The street or road access is blocked and there is no alternate route and provided that the

City shall not be liable for such blocking of access, or
(b) Excessive weather conditions render providing service unduly hazardous to persons

providing service or such termination is caused by accidents or casualties caused by an act of God,
public enemy or vandalism, or

(c) A customer has not complied with Section 15 offlus Ordinance or has not paid for
service provided after a regular billing and after written notice to pay, or

(d) Ninety days written notice of intent to terminate all or a substantial part of service is
given to the Council and written approval is obtained fium the Council, or

(e) Franchisee is ordered to suspend, reduce or terminate all or a portion of service by a
legislative, adminisfa'ative or judicial body having jurisdiction.
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RATE REGULATION

Section 15. Rate Determination.

(a) Rates for service provided by Franchisee shall be fixed and fhereafter amended fi-om
time to time by resolution of the Council.

(b) In determining rates, the Council shall give due consideration to current and projected
revenue and expenses; actual and overhead expense; the cost of acquiring and replacing
equipment; the cost of providing for future, added or different service; a reasonable operating
margin to Franchisee for doing business; research and development; and such other factors as the
Council deems relevant. The Council may also consider rates charged by other persons
performing the same or similar service in the same or similar areas under the same or similar
service conditions.

(c) The maximum rates to be charged shall be those set as provided herein. Unscheduled
services may be provided at the reasonable cost of providing the service giving consideration to
the standards in (b) of this Section.

(d) Franchisee may require payment for residential service and multi-family residential
service up to three (3) months in advance. Franchisee may bill up to three (3) months in advance,
arrears or any combination. Where billed in advance. Franchisee shall within a reasonable time
refund a prorata portion of the payment for any complete month in which service is not to be
provided. Franchisee may charge at the time service is provided to a drop box or roll offbox
service customer where the customer has not previously established credit with the Franchisee.

(e) If approved in the rate schedule. Franchisee may charge a starting charge for a new
service, a restart charge to any customer who has been previously tenninated for failure to pay for
service, and interest on past due accounts.

(f) Rates shall be uniform within zones or classes of service.

PUBLIC RESPONSIBILNY

Section 16. PubUc Responsibility. In addition to and not in lieu of compliance with ORS
Chapter 459 and other applicable laws and regulations:

(a) No person shall place hazardous waste for collection or disposal by Franchisee without
notice to Franchisee.

(b) No unauthorized person shall place material in or remove material fi-om a solid waste
collection container without pennission of the owner of the container. For the purpose of this
section, the Franchisee is the "owner" of containers supplied by Franchisee.

(c) No unauthorized person shall remove solid waste placed out for collection and resource
recovery by the Franchisee or a person exempted by Section 4 of this Ordinance and operating
solely within fhe exemption.

(d) No person shall install an underground solid waste container for storage and collection
after the effective date of this Ordinance. The Franchisee is not required to service and
underground container unless the person responsible for it places fhe can above ground prior to
time of collection.

(e) No can for residential service shall be located behind any locked or latched door, gate
or inside of any building or stmcture.

(f) Each customer shall provide safe access to the solid waste container or wastes without
risk or hazard to Franchisee's employees, the public or Franchisee.
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(g) No container designed for mechanical pickup shall exceed a safe loading weights or
volumes as established by the Franchisee to protect service workers, the customer, the public and
the collection equipment. No garbage receptacle designed for manual collection shall exceed
thirty-two (32) gallons in size nor weight more than sixty (60) pounds gross loaded weight. Cans
shall be tapered so they are larger at the top and have a place for a hand-hold at the bottom.

(h) Where a customer requires an unusual volume of service or a special type of service
requiring substantial investment in equipment, the Franchisee may require a contract wifh the
customer as necessary to finance and assure amortization of such equipment. The purpose of this
provision is to assure that such equipment not become a charge against other ratq)ayers who are
not benefited.

(i) Every person who generates or produces wastes shall remove or have removed at least
once every seven days all waste which may putrefy during that period. More frequent removal
maybe required by the Council where a facility or service involves the public health. All wastes
shall be removed at sufficient frequency so as to prevent health hazards, nuisances or pollution.

(j) The producer or generator of waste shall clean both cans and containers and shall keep
the area around such cans or containers free of accumulated wastes. The Franchisee shall provide
periodic maintenance to containers supplied by Franchisee. When materials or customer abuse
causes excessive wear or damage to a container, cart or drop box, the cost of repair or replacement
may be charged to the customer.

(k) Stationary compactors for handling solid waste shall comply with applicable federal
and state safety regtdations. No such compactor shall be loaded so as to exceed the safe loading
design limit or operation limit of the collection vehicles used by the Franchisee. A person who
wishes service for a compactor shall, prior to acquisition of such compactor, inquire of the
Franchisee as to the compatibility with Franchisee's equipment or equipment which the Franchisee
is willing to acquire and assure that the compactor is compatible.

Section 17. Payment of Service. Any person who received service fi-om the Franchisee
shall be responsible for payment of service. The owner of a rental or lease facility shall be liable
for payment for services provided to a tenant of such dwelling if the tenant fails to make timely
payment for such service. The owner of any multiple unit rental or lease facUity having two or
more dwelling units shall be primarily responsible for services provided to the occupants of such
facility and shall be billed for the services.

APPEAL ADMINISTRATION. ENFORCEMENT AND REPEAL

Section 18. Appeals. Any action or determination by Franchisee under or pursuant to this
Ordinance may be appealed to the solid waste disposal supervisor. Any action or determination of the
solid waste disposal supervisor under this Ordinance may be appealed to the City Council.

Section 19. Constiuction. Any finding by any court of competent jurisdiction that any portion of
this Ordinance is unconstitutional or invalid shall not invalidate any other provisions of this Ordinance.

Section 20. City Enforcement. The City may enforce the provisions of this Ordinance by
administrative, civil or criminal action or any combination as necessary to obtain compliance with this
Ordinance. The Council shall take such legislative action as is necessary to support the Ordinance and the
franchise granted. The Franchisee may also enforce payment or protect its rights by appropriate civil
action.

Section 21. Penalties. Violation by any person of the provisions of this Ordinance shall be
punished upon conviction by a civil penalty or a fine of not more than $500.00. Penalties in this section
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are not in lieu of other remedies provided in this Ordinance. Each day of a violation is a separate offense;
provided, however, that two or more such continuing offenses may be joined in the same action.

Section 22. Indemnity and Hold Harmless. Notwithstanding the provision of insurance by fhe
franchisee, the franchisee shall defend, indemnify and save the City hamiless from liability or loss because
of injury (including death) to any person or damage to any property that may occur or may be alleged to
have arisen out of connection with or related to performance of service, solid waste management service
or resource recovery as a result, dnectfy or indirectly of franchisee's or its subcontractor's or their
servants, agents or employees, acts or omissions. This obligation shall survive modification, termination
or transfer of the fl-anchise. In any and all claims against the City or its agents or employees, these
indemnification obligations shall not be liinited in any way by any limitation in the amount or type of
damages, compensation or benefits payable by or for contractors, workers' compensation acts, disability
acts, or other employee benefits.

Section 23. Repeal. Ordinance No. 38B and all ordinances and parts of ordinances in conflict
herewith are hereby repealed.

PASSED AND ADOPTED by the City Council of the City ofYachats on this day of

Ayes:_ Nays:_ Abstentions:_ Absent.

APPROVED by the Mayor this _ day of

Attest:

Lee Corbin, Mayor Nancy Otterson, City Recorder

THE FRANCHISEE ACCEPTS THE FRANCHISE GRANTED BY SECTION 4 OF THIS
ORDDSTANCE.

DAHL DISPOSAL SERVICE, INC.

By:_

Title
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SOLID WASTE

CITY OF YACHATS
ORDINANCE NO. 238

AN ORDESANCE AMENDING TITLE 5 - HEALTH AND SAFETY, DS- PART, TO
INCLUDE CHAPTER 5.10 - COLLECTION AND DISPOSAL OF SOUD WASTE;

CO^TnNUD<G THE FRANCfflSE AGREEMENT FOR SOLID WASTE COLLECTION
A^7D DISPOSAL WITH DAHL DISPOSAL, WC.; AND REPEALING ORDmANCE NO

156 AND ALL ORDINANCES AND PARTS OF ORDmANCES » CONFLICT
HEREWITH

NOW THEREFORE, PURSUANT TO AUTHORITY GRANTED TO THE Cm" OF
YACHATS BY THE STATE OF OREGON IN ORS 459.065, THE CTTf OF YACHATS
ORDAINS AS FOLLOWS:

It is declared to be the public policy of the City ofYachats to regulate solid waste
management in order to:

It is declared to be the public policy of the City ofYachats to regulate solid waste
management in order to:

It is declared to be the public policy of the City of Yachats to regulate solid waste
management in order to:

It is declared to be the public policy of the City ofYachats to regulate solid waste
management in order to:

A. Insure safe, efficient, economical and comprehensive solid waste service.
B. Insure fair and equitable consumer rates and to prohibit rate preferences or other

practices that might be discriminatory.
C. Eliminate overlapping service, thereby increasing efBciency and decreasing truck

noise, street wear, energy waste, air pollution and public inconvenience.
D. Protect public health and the enviromnent.
E. Protect against improper and dangerous handling of hazardous wastes.
F. Provide technologically and economically feasible resource recovery by and through

the fi-anchisee.

G. Provide public service standards.
H. Provide a basis and incentive for investment in solid waste equipment, facilities, sites

and technology.

As used in this chapter:
As used in this chapter:
As used m this chapter:
As used m this chqiter:
"City" The City of Yachats, Oregon
"Compensation" Includes
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SOLID WASTE

(a) Any type of consideration paid for service, including but not limited to rent, the proceeds
from resource recovery, any direct or indirect provision for fhe payment of money, goods,
services or benefits by tenants, lessees, occupants or similarly situated persons; and

(b) The exchange of service between persons.
"Council" The City Council of the City ofYachats
"Franchisee" The person granted the fi-anchise pursuant to Section 5. 10.030 of this Code or

a subcontractor of such person.
"Hazardous Waste"

(a) Defined as hazardous waste by or pursuant to ORS Chapter 466. 005; or
(b) Defined as hazardous waste by another governmental agency or unit having jurisdiction;

or

(c) Found by the Franchisee to be hazardous to service workers, to service equipment, or to
the public.

Person The state or a public or private corporation, local government unit, public agency,
individual, partnership, association, firm, trust, estate or any other legal entity.

Resource Recovery" The process of obtaining useful material or energy resources from
solid waste, including reuse, recycling and other materials recovery or energy recovery of or from
solid waste.

Service The collection, transportation or disposal of or resource recovery fi'om solid
waste.

"Solid Wastes" All putrescible and non-putrescible waste including without limitation:
garbage, rubbish, refuse, trash, ashes, swill, newsprint or waste paper, comigated or cardboard;
demolition or constmction wastes, grass clippings, compost, residential, commercial, industrial,
governmental or institutional wastes; discarded home or industrial appliances, equipment or
furniture, vehicle parts or tires, vegetable or animal wastes, infectious waste as defined in ORS
459.387, and other wastes; but the term does not include:

(a) Hazardous Waste as defined in ORS 466. 005;
(b) Materials used for fertilizer or for other productive purposes or which are salvageable as

such materials are used on land in agricultural operations and (he growing or harvesting of crops
and the raising of fowls or ammals;

(c) Beverage containeis, subject to reuse or refund provisions, contained in ORS 459A.700
to 459A.740;

(d) sewage sludge, sq)tic tank, cesspool pumping or chemical toilet wastes.
Solid Waste Disposal Supervisor" An individual who has been appointed by the City

Council to perform the supervisory functions set forth in this Code.
Solid Waste Management" The prevention or reduction of soUd waste; management of the

storage, collection, transportation, treatonent, utilization, processing and final disposal of solid
waste; or resource recovery from solid waste; and facilities necessary or convenient to such
activities.

Waste Material that is no longer directly useable by the source, generator or producer
of the material and which is to be disposed of or to be resource recovered by another person. The
fact that all or any part of (he material may have value and thus be recovered does not remove
them fiom this definition. The fact that the source, generator or producer of materials has
separated or segregated such material from other wastes does not remove the materials from this
definition.
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SOLID WASTE

The City grants to Dahl Disposal Service, Inc. the exclusive right, privilege and franchise to
provide soUd waste management and service within the City limits as of the date of this Code and
within any area that may hereafter be annexed to the City and, for that purpose, to utilize the
streets and facilities of (he City. No person other than the franchisee shall provide or offer to
provide service for compensation.

The City grants to Dahl Disposal Service, Inc. the exclusive right, privilege and fianchise to
provide solid waste management and service within the City limits as of the date of this Code and
within any area that may hereafter be annexed to the City and, for that purpose, to utilize the
streets and facilities of the City. No person other than the franchisee shall provide or offer to
provide service for compensation.

The City grants to Dahl Disposal Service, Inc. the exclusive right, privilege and franchise to
provide solid waste management and service within the City limits as of the date of this Code and
within any area that may hereafter be annexed to the City and, for that purpose, to utilize the
streets and facilities of the City. No person other than the fianchisee shall provide or offer to
provide service for compensation.

The City grants to Dahl Disposal Service, Inc. the exclusive right, privilege and fi-mchise to
provide solid waste management and service within the City limits as of the date of this Code and
within any area that may hereafter be annexed to the City and, for that purpose, to utilize the
streets and facilities of the City. No person other than the fiaachisee shall provide or offer to
provide service for compensation.

Nothing in this Code requires a fi^nchise for the following businesses or practices:
Nothing in this Code requires a franchise for the following businesses or practices:
Nothing in this Code requires a franchise for the following businesses or practices:
Nothing in this Code requires a franchise for the following businesses or practices:
A. The collection, transportation and reuse ofrepairable or cleanable discards by a private

charitable organization regularly engaged in such business or activity including, without
limitation, Salvation Army, St. Vincent De Paul, Goodwill and similar organizations.

B. The collection, transportation and reuse or recycling of totally source sq>arated
materials or operation of a collection center for totally source sqiarated materials by a religious,
charitable, benevolent or fiatenial orgamzatiaa, which organization was not organized or is not
operated for any solid waste management purpose and which organization is using the activity for
fimd raising, includmg, without limitation, scouts and churches.

C. The collection, transportation or redemption ofretumable beverage containers under
ORS Chapter 459 and that portion thereof commonly known as "Bottle Bill".

D. The generator or producer who transports and disposes of waste created as an incidental
part of regularly carrying on the business or service of auto wrecking, to the extent licensed by
the State of Oregon; demolition, land clearing or construction; jamtorial service; gardening, park
maintenance or landscaping service; street sweeping; auto body recoveiy; or septic tank pumping
or sludge collection. "Janitorial Service" does not include cleanup of accumulated or stored
wastes.

E. The transportation by a person of soKd waste generated or produced by such person to
an authorized disposal site, resource recovery site or market. In the case ofnon-owner occupied
property, the waste is generated or produced and is owned by the occupant and not by the
landlord, property owner, or association of property owners, or the agent of such landlord,
property owner or association.

F. The purchase of totally source separated solid waste for fair market value.
G. The providing of service for hazardous wastes.
H. Any other practice, business or activity which is withdrawn by the Council after public

hearing and upon a resolution and order finding the withdrawal has no substantial impact on
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service, consumer rates or the purposes statedinSection5. 10. 010oftIusCode. Acopyofany
such order shall be attached to and incorporated in this Code.

I. Where a new resource recovery service or a continuation of or a substantial expansion of
an existing service is proposed by the City or another person other than the Franchisee:

1. Prior written notice of the proposed service shall be given to Franchisee by the City
Recorder at least thirty (30) days prior to consideration by the Council.

2. The Council may on its own motion and shall upon request of the Franchisee or
applicant for an exception hold a public hearing on the proposed service, costs and justification.

3. In determining whether service is needed, the Council shall give due consideration to the
purposes of this Code, the public need for the service, the technological and economic feasibility,
the effect on consumer rates, the effect on other service by Francliisee, applicable laws,
ordinances or regulations and any applicable solid waste management plan.

4. If the Council determines that such service is needed, it may require the Franchisee to
provide the service within a specified period of time. Where applicable, the Council may
determine necessary rates.

The Council may authorize exceptions to provisions of the Ordinance, provided the
following requirements have been met:

The Council may authorize exceptions to provisions of the Ordinance, provided the
following requirements have been met:

Tlie Council may authorize exceptions to provisions of the Ordinance, provided the
following requirements have been met:

The Council may authorize exceptions to provisions of the Ordinance, provided the
following requirements have been met:

A. Applicant shall obtain an application form and file a completed application with the
City Recorder.

B. Upon thirty (30) days written notice to the applicant and the Franchisee, a public
hearing shall be held before the Council.

C. The City Recorder shall provide information and recommendations to the Council to
assist it in reaching a detennination.

D. The Council shall hold a public hearing and make findings. The Council's decision shall
be based on the followmg:

1. The need for the proposed service.
2. The ability of Franchisee to provide the required service unless the service was being

supplied on (he effective date of this Code.
3. Whether there are mmecessary or mireasonable hardships, or practical difficulties which

can be relieved only by granting an exception.
4. Whether fbere are exceptional circumstances or conditions applying to the land,

buildings, or use referred to in the application, which circumstances or conditions do not apply
generally to other land, buildings, or similar uses.

5. Whether the granting of the application will not be materially detrimental or have a
substantial impact on service, consumer rates, or the Franchisee.

6. Whether the applicant has the necessary equipment and/or personnel to provide adequate
service.

E. An order by resolution shall be drawn setting forfh the decision of the Council and
shaU be distributed to fhe applicant and the Franchisee. The order may specify any conditions or
limitations deemed necessary by the Council to carry out the purposes of this Code.

Unless exempted under Section 5. 10. 040, excepted under Section 5. 10. 050 or franchised
pursuant to Section 5. 10. 030, no person shall provide service or offer to provide or advertise for
performance of such service within the City limits.
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Unless exempted under Section 5. 10. 040, excepted under Section 5. 1U. 050 or fimichised
pursuant to Section 5. 10. 030, no person shall provide service or offer to provide or advertise for
performance of such service within the City limits.

Unless exempted under Section 5. 10. 040, excepted under Section 5. 10. 050 or franchised
pursuant to Section 5. 10. 030, no person shall provide service or offer to provide or advertise for
performance of such service within the City limits.

UnlessexemptedunderSection5. 10.040, excq)ted under Section 5. 10.050 or franchised
pursuant to Section 5. 10. 030, no person shall provide service or offer to provide or advertise for
performance of such service within the City limits.

The rights, privileges and franchise granted by Ordinance 156 on the 13!h of August 1992 is
hereby continued On April 13th of each year, the franchise will be considered renewed for an
additional 6 year temi unless at least thirty (30) days prior to April 13th of any year, the Council
shall notify the franchisee in writing of intent to temunate the fianchise. Upon the giving of such
notice of termination, the Franchisee shall have a franchise which will terminate 7 years from the
date of notice of termination. The Council may later extend the term or reinstate continuing
renewal upon mutual agreement with the Franchisee. Nothing in this section restricts the Council
from suspending, modifying or revoking the fianchise for cause pursuant to Section 5. 10. 120 of
this Code.

The rights, privileges and franchise granted by Ordinance 156 on the 13fh of August 1992 is
hereby continued On April 13*" of each year, the franchise will be considered renewed for an
additional 6 year term unless at least thirty (30) days prior to April 13tk of any year, the Council
shall notify the franchisee in writing of intent to terminate the fianchise. Upon the giving of such
notice oftennination, the Franchisee shall have a franchise which will terminate 7 years from the
date of notice of termination. The Council may later extend the term or reinstate continumg
renewal upon mutual agreement with the Franchisee. Nothing in this section restricts the Council
from suspending, modifying or revoking the franchise for cause pursuant to Section 5. 10. 120 of
this Code.

The rights, privileges and franchise granted by Ordinance 156 on the 13th of August 1992 is
hereby continued On April 13tt of each year, the franchise will be considered renewed for an
additional 6 year term unless at least thirty (30) days prior to April 13't of any year, the Council
shall notify the franchisee in writing of intent to terminate the franchise. Upon the giving of such
notice of termination, the Franchisee shall have a franchise which will terminate 7 years from the
date of notice of termination. The Council may later extend the term or reinstate continuing
renewal upon mutual agreement with the Franchisee. Nothing in this section restricts the Council
from suspending, modifying or revoking the fianchise for cause pursuant to Section 5. 10. 120 of
this Code.

The rights, privileges and franchise granted by Ordinance 156 on the l31h of August 1992 is
hereby continued On April 13'1' of each year, the franchise will be considered renewed for an
additional 6 year term unless at least thirty (30) days prior to April 13tt ofauy year, the CouncU
shall notify the franchisee in writing of intent to terminate the fimichise. Upon the giving of such
notice of termination, the Franchisee shall have a fiaichise which will tenninate 7 years from the
date of notice of termination. The Council may later extend the term or reinstate continuing
renewal upon mutual agreement with the Franchisee. Nothing in this section restricts the Council
from suspending, modifying or revoking fhe lianchise for cause pursuant to Section 5. 10. 120 of
this Code.

In consideration of the franchise granted pursuant to Section 5. 10. 030 hereof and the
terms and provisions herein. Franchisee agrees to pay to the City a franchise fee of 3% of its
annual gross revenue or $150. 00 amiually, whichever is the greater. The fianchise fee is to be
computed from an annual certified statement fiom the franchisee setting forth fhe number of
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residential and commercial accounts in its franchise area and the revenue received therefrom.

Payments shall be made annually on or before Febraary 1 . In addition to the fianchise fee, the
franchisee shall remove all solid waste from all administrative buildings, library and city owned
litter receptacles. The requirement of payment of the franchise fee is in addition to and not m lieu
of any business license fee whicti may be assessed against the fimicliisee.

In consideration of the franchise granted pursuant to Section 5. 10. 030 hereof and the
terms and provisions herein. Franchisee agrees to pay to the City a franchise fee of 3% of its
annual gross revenue or $150.00 annually, whichever is (he greater. The franchise fee is to be
computed from an annual certified statement fix>m the franchisee setting forth (he niunber of
residential and commercial accounts in its fi'anchise area and the revenue received therefrom.

Payments shall be made annually on or before February 1 . la addition to the danchise fee, the
franchisee shall remove all solid waste from all administrative buildings, library and city owned
litter receptacles. The requirement of payment of the franchise fee is in addition to and not in lieu
of any business license fee which may be assessed against the franchisee.

In consideration of the franchise granted pursuant to Section 5. 10.030 hereof and the
terms and provisions herein. Franchisee agrees to pay to the City a franchise fee of 3% of its
anniial gross revenue or $150.00 amiually, whichever is the greater. The franchise fee is to be
computed from an annual certified statement from the franchisee setting forth (he number of
residential and commercial accounts in its fianchise area and the revenue received therefrom.

Payments shall be made annually on or before February 1 . In addition to the fiaachise fee, the
franchisee shall remove all solid waste from all administrative buildings, library and city owned
litter recqitacles. The requirement of payment of the franchise fee is in addition to and not in Ueu
of any business license fee which may be assessed against the fianchisee.

In consideration of the franchise granted pursuant to Section 5. 10. 030 hereof and the
terms and provisions herein. Franchisee agrees to pay to the City a franchise fee of 3% of its
annual gross revenue or $150.00 annually, whichever is the greater. The franchise fee is to be
computed from an annual certified statement from the franchisee setting forth the number of
residential and commercial accounts in its fianchise area and the revenue received therefrom.

Payments shall be made annually on or before February 1 . la addition to the franchise fee, the
franchisee shall remove all solid waste fmm all administrative buildings, library and city owned
litter recq)tacles. The requirement of payment of the franchise fee is in addition to and not m lieu
of any business license fee which may be assessed against (he fiancliisee.

The Franchisee agrees to:
The Franchisee agrees to:
The Franchisee agrees to:
The Franclusee agrees to:
A. As permitted to by Federal, State and County law or ordinance, maintain or decide upon

and enter into appropriate agreements to gain access to a suitable landfill for the disposal of solid
waste subject to City's consent, which shall be unreasonably withheld.

B. Provide and keep in force public liability insurance in (he amount of not less than
$100,000 for injury to a single person, $300,000 to a group of persons and $50,000 property
damage, or such other amounts as may be established by law as the maximum liability of the
City, all relating to a single occurrence, which shall be evidenced by a certificate of insurance
filed with the City Recorder including the City as additional insured.

C. Within 30 days after the effective date of this Code, ffle with the City Recorder a writtea
acceptance of this franchise by endorsing acceptance on a copy of this Code.

D. Provide sufficient collection vehicles, containers, facilities, personnel and fmances to
provide all types of the necessary service or subcontract with others to provide such service.

E. Respond to any complaint regarding service.
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F. Provide weekly service in residential areas and daily service to commercial areas ou
weekdays.

G. Provide the Opportunity to Recycle in accordance with Oregon Revised Statutes
Chapter 459A, together with any rules and regulations promulgated thereunder by fhe Department
of Environmental Quality, and in accordance with any additional rules required by the City.

H. Franchisee agrees to pennit all residents of the City to use South Lincohi Landfill or
franchisee's publicly accessible solid waste facility for a reasonable mdividual fee at the times the
facilities are customarily open for public use. The Franchisee shall have the right to make
reasonable regulations to establish rates for the use of (he landfill and to determine where and in
what manner any material may be disposed of. If the landfill is abused in any way by any resident
of the City ofYachats, Franchisee has the right to close said landfill to that individual. Franchisee
agrees at all times to keep the road around the landfill ground open and in a safe and suitable
condition for vehicle travel and to provide a means whereby motor vehicles may readily and
conveniently turn around at or near said landfill. The City ofYachats shall be allowed to use said
landfill at all times and without charge.

I. To maintain at Franchisee's own expense a telephone at all times.
J. The Franchisee is not required to store, collect, transport, transfer, dispose of or resource

recover any hazardous waste; provided, however, that the Franchisee may provide such service
outside this Code in compliance with all applicable laws, ordinances and regulations.

K.. The Franchisee shall not:

1. Give any rate preference to any person, locality or type of solid waste stored, collected,
transported, disposed of or resource recovered. This paragraph shall not prohibit uniform classes
of rates based upon length of haul, type or quality of solid waste handled and location of
customers so long as such rates are reasonably based upon cost of the particular service and are
approved by the CouncU, nor shall it prevent any person from volunteering service at reduced
cost for a charitable, community, civic or benevolent purpose.

2. Transfer this franchise or any portion of it to other peraons without prior written
approval of the CouncU. Franchise or its shareholders as of the date hereof shaU not transfer 51%
of its shares to any person unless City approves such transfer, which approval shaU not be
unreasonably withheld. The Council shall approve the transfer if the transferee meets all
applicable requirements met by the Franchisee. A pledge of this franchise as financial security
shall be considered as a transfer for purposes of this subsection. The Council may attach whatever
conditions it deems necessary to guarantee maintenance of service and compliance with this
Code.

The Franchisee may subcontract with others to provide a portion of the service where
Franchisee does not have the necessary equipment or personnel. Such a subcontract shall not
relieve the Franchisee of total responsibility for providing and maintaimng service and from
compliance with this Code. Except where emergency service is provided by a subcontractor, such
subcontract shall be m writing, shall be filed with the City Recorder for any service extending
more than ninety (90) days and shall provide that the subcontractor shall have no claim or right of
action whatsoever against the City.

The Franchisee may subcontract with others to provide a portion of the service where
Franchisee does not have the necessary equipment or personnel. Such a subcontract shall not
relieve the Franchisee of total responsibility for providing and maintaining service and from
compliance with this Code. Except where emergency service is provided by a subcontractor, such
subcontract shall be in writing, shall be ffled with the City Recorder for any service extending
more than ninety (90) days and shall provide that the subcontoactor shall have no claim or right of
action whatsoever against the City.

The Franchisee inay subcontract with others to provide a portion of the service where
Franchisee does not have the necessary equipment or persomiel. Such a subcontract shall not
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relieve the Franchisee of total responsibility for providing and mamtaimng service and firom
compliance with this Code. Except where emergency service is provided by a subcontractor, such
subcontract shall be in writing, shall be ffled with the City Recorder for any service extending
more than ninety (90) days and shall provide that the subcontractor shall have no claim or right of
action whatsoever against the City.

The Franchisee may subcontract with others to provide a portion of the service where
Franchisee does not have the necessary equipment or personnel. Such a subcontract shall not
relieve the Franchisee of total responsibility for providing and maintaimng service and from
compliance with this Code. Except where emergency service is provided by a subcontractor, such
subcontract shall be in writing, shall be fUed with the City Recorder for any service extending
more fhan ninety (90) days and shall provide that the subcontractor shall have no claim or right of
action whatsoever against the City.

Service provided under the franchise and other requirements of this Code shall be under the
supervision of the solid waste disposal supervisor, or his or her designate. Franchisee shall, at
reasonable times, peraut inspection of its facilities, equipment, and personnel providing service.

Service provided under the franchise and other requirements of this Code shall be under the
supervision of the solid waste disposal supervisor, or his or her designate. Franchisee shall, at
reasonable times, permit inspection of its facilities, equipment, and personnel providing service.

Service provided under the franchise and other requirements of this Code shall be under the
supervision of the solid waste disposal supervisor, or his or her designate. Franchisee shall, at
reasonable times, permit inspection of its fiicilities, equipment, and personnel providing service.

Service provided under the franchise and other requirements of this Code shall be under the
supervision of the solid waste disposal supervisor, or his or her designate. Franchisee shall, at
reasonable times, permit inspection of its facilities, equipment, and personnel providing service.

A. Failure by Franchisee to provide necessaiy service or otherwise comply with die
provision of this Code after written notice and a reasonable opportunity to comply shall be
grounds for modification, suspension or revocation of the fianchise.

A. Failure by Franchisee to provide necessary service or otherwise comply with the
provision of this Code after written notice and a reasonable opportunity to comply shall be
grounds for modificatioii, suspension or revocation of the ftancbise.

A. Failure by Franchisee to provide necessary service or otherwise comply with the
provision of this Code after written notice and a reasonable opportunity to comply shall be
grounds for modification, suspension or revocation of the francliise.

A. Failure by Franchisee to provide necessary service or otherwise comply with the
provision of this Code after written notice and a reasonable opportunity to comply shall be
grounds for modification, suspension or revocation of the franchise.

B. After written notice from the City Recorder that such grounds exist, the Franchisee shaU
have at least twenty (20) days from the date of mailing of the notice in which to comply or
request a public hearing before the Council.

C. At a public hearing, the Franchisee and other interested persons shall have an
opportunity to present oral, written or documentary evidence to fhe Council.

D. If the Franchisee fails to comply within the time specified or, if the Council hearing is
held, with the order of the CouncU entered upon the basis of findings at the public hearing, the
CouncU may suspend, modify or revoke the fianchise or make such action contingent upon
continued noncompliance.

E. In the event the Council finds an immediate and serious danger to the public through
creation of a health hazard, it may take action within a time specified in the notice to the
Francliisee and without a public hearing prior to taking such action.
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The Franchisee shall not terminate service to all or a portion of its customers unless:
The Franchisee shall not terminate service to all or a portion of its customers unless:
The Franchisee shall not terminate service to all or a portion of its customers unless:
The Franchisee shall not tennmate service to all or a portion of its customers unless:
A. The sto-eet or road access is blocked and there is no alternate route and provided that the

City shall not be liable for such blocking of access, or
B. Excessive weather conditions render providing service unduly hazardous to persons

providing service or such termmation is caused by accidents or casualties caused by an act of
God, public enemy or vandalism, or

C. A customer has not complied with Section 5. 10.040 of this Code or has not paid for
service provided after a regular billing and after written notice to pay, or

D. Ninety days written notice of intent to terminate all or a substantial part of service is
given to the Council and written approval is obtained from the Council, or

E. Franchisee is ordered to suspend, reduce or terminate all or a portion of service by a
legislative, administrative or judicial body having jurisdiction.

A. Rates for service provided by Franchisee shall be fixed and thereafter amended from
time to time by resolution of the Council. Rates shall be based upon the Uniform Rate Reporting
Format set forth in Section 5. 10. 150.

A. Rates for service provided by Franchisee shall be fixed and thereafter amended from
time to time by resolution of the Council. Rates shall be based upon the Uniform Rate Reporting
Format set forth m Section 5. 10. 150.

A. Rates for service provided by Franchisee shall be fixed and thereafter amended from
time to time by resolution of the Council. Rates shall be based upon the Uniform Rate Reporting
Format set forth in Section 5. 10. 150.

A. Rates for service provided by Franchisee shall be fixed and thereafter amended from
time to time by resolution of the Council. Rates shall be based upon the Uniform Rate Reporting
Format set forth m Section 5. 10. 150.

B. In determining rates, the Council shall give due consideration to current and projected
revenue and expenses; actual and overhead expense, the cost of acquiring and replacing
equipment; the cost of providing for future, added or different service; a reasonable operating
margin to Franchisee for doing business; research and development; and such other factors as the
Council deems relevant. The Council may also consider rates charged by other persons
perfonning the same or similar service in the same or similar areas under the same or similar
service conditions.

C. The maximum rates to be charged shall be those set as provided herein. Unscheduled
services may be provided at the reasonable cost of providing the service giving consideration to
the standards in Section 5. 10. 150.

C. Franchisee may require payment for residential service and multi-family residential
service up to three (3) months in advance. Franchisee may bill up to three (3) months in advance,
arrears or any combination. Where billed m advance, Franchisee shall, within a reasonable time,
refund a prorata portion of the payment for any complete month in which service is not to be
provided. Franchisee may charge at fhe time service is provided to a drop box or roll off box
service customer where the customer has not previously established credit with the Franchisee.
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D. If approved in the rate schedule, Francliisee may charge a startmg charge for a new
service, a restart charge to any customer who has been previously terminated for failure to pay for
service, and interest on past-due accounts.

F. Rates shall be uniform within zones or classes of service.

As used in this Section, unless the context requires otlierwise:
As used in this Secdon, unless the context requires otherwise:
As used in this Section, unless the context requires otherwise:
As used in this Sectioil, unless the context requires otherwise:
AfGliated Company" The parent company of franchisee or any subsidiary of such parent

company or any company of which thirty percent (30%) or more of the common stock of control
is owned or controlled by fianchisee or shareholders) ofiranchisee who own or control thirty
percent (30%) or more of the common stock of franchisee which shares costs with the franchisee
with respect to the services provided under this Agreement. Examples of such shared costs
include but are not linuted to labor, equipment or administrative costs.

"Allowable Expenses" Those expenses incurred by franchisee in the perfonnance of this
Agreement that are acceptable as reimbursable by the ratepayer as enumerated below. Allowable
Expenses are allowable only to the extent that such expenses are known and measurable,
calculated according to Generally Accepted Accounting Principles (GAAP) on an accmal basis,
do not exceed the fair market value of comparable goods or services, and are commercially
reasonable and prudently incurred by the fianchisee solely in the course of performing its
obligations under the fianchise. Allowable expenses, as quahfied above, shall include but not be
limited to the following:

1. The costs of complying with all laws, regulations or orders applicable to the obligations
of fiaucUsee.

2. Disposal costs as defined below includmg increased disposal costs and surcharges to the
extent that such increase does not exceed eighty-five percent of (he Consumer Price Index (CPI)
for the current year as provided in Section 5. 10. 160(D). If such increased disposal costs and
surcharges exceed eighty-five percent of the CPI for the current year, then such costs and
surcharges shall be allowed as pass through expenses as provided in Section 5. 10. 160(J).

3. Labor costs, including supervisory labor, associated with provision of services under the
franchise, including workers' compensation and benefits and fhird-party transportation costs for
recyclable materials.

4. Vehicle and equipment expenses including vehicle registration fees, motor fuel, oil,
tires, and repairs and maintenmce of equipment.

5. All expenses of maintaining and replacing capital equipment and assets, including
depreciation and repair and maintenance.

6. Performance bonds and insurance, at a minimum, in the amounts and coverage required
by the City.

7. Administrative expenses related to data processmg, biUing and supplies, finance and
accounting, ofEcer salaries, franchise adminisfration, human resource and labor management, rate
analysis, and regulatory compliance.

8. UtiUties.

9. Training and worker safety.
10. Advertising, promotion and public education costs.
11. Property or facility depreciation, rental or lease costs necessary to the provision of

services required by the fi-anchise agreement.
12. Depreciation and amortization of capital assets, including any necessary stand-by or

back-up equipment used on a regular and ongoing basis in the provision of services under this
franchise over standardized economic useful lives of the various assets. The City shall set the
standard economic lives based upon industry input and prevaUing practices.
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13. Outside professional tees and costs.
14. Debt service expenses other than any debt service expenses associated with purchases of

routes or business purchases, that is not in excess of market rates ordinarily charted for the
various types of fmancing required for purchases or leases.

15. Franchise fees.

16. Any expense incuired in the collection, handling, processing, stormg, transporting,
niarketing, or sale or other disposition ofrecyclable materials, as defined in ORS 459. 005(20).

17. All surcharges, taxes or fees, other than state or federal income taxes or fianchise fees,
which are imposed upon fi-anchisee or levied by federal, state or local governments in connection
with franchisee s provision of solid waste collection, transportation, disposal and resource
recovery services.

18. Any other expense determined in advance by the City and franchisee to be reasonable
and necessary to the provision of the services required under the franchise agreement.

19. Bad Debts.
"Collection" or "Collection Service" All or any part of the activities involved in the

collection of solid waste and its transportation to an appropriate solid waste maiiagement facility.
"Customer" Generators of solid waste in the City to whom franchisee provides collection

services pursuant to a fi^ncluse granted by City and who have not been refused service pursuant
to this Code.

Disposal" The disposition of solid waste collected by fiancliisee at a permitted solid waste
handling facility selected by franchisee.

Disposal Costs" The total paid by franchisee for the disposal of solid waste coUected
pursuant to a franchise granted by City at the solid waste handling facility or transfer station.

"Gross Revenue" for any period shall mean gross accrual-based billings by the franchisee to
customers for services provided under this Code and agreement and the accrual-based proceeds
from the sales of recycled material collected within the franchise.

"Operating Margin" for a period shall mean gross revenues minus allowable expenses.
Operating Ratio" is fhe allowable expense divided into the gross revenues. Expressed as a

percentage, the return on gross revenues shall be approximately eighty-eight percent (88%) of
gross revenues, which is consistent with industry averages for solid waste collection companies.

"Revenue Requirement" The sum of the quotient of allowable expenses divided by the
operating ratio (expressed as a decimal) and pass through expenses.

"Unallowable Expense" Under no circumstances will the following expenses be counted as
allowable expenses:

1. Political and charitable contributions.

2. Federal, state, and local income taxes.
3. Loss on sale of assets.

4. Officers' life insurance premiums.
5. Director fees.

6. Interest on the purchase of equipment or facilities to the extent that the purchase price
exceeds the fair market value of the asset at the time of purchase.

7. Penalties and fines.

8. Costs, whether allocated or direct, associated with collection or unrelated operations that
are not governed by this Code.

9. Accruals for future unknown regulatory changes.
10. Principal or interest payments on the acquisition of solid waste, recyclable materials and

yard debris collection routes; the purchase of equipment and facilities at a price that would be
constraed to include goodwill or a premium in excess of fair market value at the time of
acquisition.

11. Attorney's fees and related expenses resulting from:
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a. Any judicial proceeding in which the City and a franchisee are adverse parties, unless
the fianchisee is fhe prevailing party.

b. Any judicial proceeding m which a fianchisee is ruled to be liable due to willful
misconduct or gross negligence or in violation of law or regulation

A. Franchisee shall charge and coUect those rates adopted each year in accordance with
this Section. The rates set shall be fixed at a level sufficient to produce a revenue requirement for
franclusee that is equal to the quotient of allowable expenses divided by the operating ratio
(expressed as a decimal). The operating ratio for this agreement shall be calculated at eighty eight
percent (88%). For purposes of this section, the rates shaU include all monies collected by
fianchisee for the services provided pursuant to a fimichise granted by City, including, but not
limited to, charges for collection of solid waste and recyclable materials, revenue from. the sale of
recycled material, disposal charges, surcharges, fees and taxes. Revenue shall also include any
other monies received by fianchisee from any other entity as compensation for services allocated
fairly and reasonably to the jurisdiction and customers receiving said services.

A. Franchisee shall charge and collect those rates adopted each year in accordance with
this Section. The rates set shall be fixed at a level sufficient to produce a revenue requirement for
franchisee that is equal to the quotient of allowable expenses divided by the operating ratio
(expressed as a decimal). The operating ratio for this agreement shall be calculated at eighty eight
percent (88%). For purposes of this section, the rates shall include all monies collected by
franchisee for the services provided pursuant to a franchise granted by City, including, but not
limited to, charges for collection of solid waste and recyclable materials, revenue from the sale of
recycled material, disposal charges, surcharges, fees and taxes. Revenue shall also include any
other monies received by fianchisee from any other entity as compensation for services allocated
fairly and reasonably to the jurisdiction and customers receiving said services.

A. Franchisee shall charge and collect those rates adopted each year in accordance with
this Section. The rates set shall be fixed at a level sufficient to produce a revenue requirement for
fimichisee that is equal to the quotieut of allowable expenses divided by the operating ratio
(expressed as a decimal). The operating ratio for this agreement shall be calculated at eighty eight
percent (88%). For purposes of this section, the rates shall include all monies collected by
franchisee for the services provided pursuant to a Iranchise granted by City, including, but not
limited to, charges for collection of soUd waste and recyclable materials, revenue fiom the sale of
recycled material, disposal charges, surcharges, fees and taxes. Revenue shall also include any
other monies received by fi'anchisee from any other entity as compensation for services allocated
fairly and reasonably to the jurisdiction and customers receiving said services.

A. Franchisee shaU charge and collect those rates adopted each year m accordance with
this Section. The rates set shall be fused at a level sufficient to produce a revenue requirement for
fi-anctiisee that is equal to the quotient of allowable expenses divided by the operating ratio
(expressed as a decimal). The operating ratio for this agreement shall be calculated at eighty eight
percent (88%). For puiposes of this section, the rates shall include all monies collected by
franchisee for the services provided pursuant to a franchise granted by City, mcluding, but not
limited to, charges for coUection of solid waste and recyclable iiiaterials, revenue 6om the sale of
recycled material, disposal charges, surcharges, fees and taxes. Revenue shall also include any
other momes received by franchisee from any other entity as compensation for services allocated
fairly and reasonably to the jurisdiction and customers receiving said services.

B. The franchisee and its affiliates may use common resources (equipment, fuel, labor,
management, and administration) to service the City and other nearby jurisdicdons. In such cases,
it wUl be necessary to allocate the costs of such resources among the jurisdictions they serve.
Franchisee and the City and other jurisdiction(s) shall mutually agree upon an allocation fonnula.
Such allocation formula may be amended upon the written mutual consent of the firanchisee and
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the City and shall be applied, as amended, to determine allowable expenses throughout the term
of the fiaachise. The three factors that will be used to allocate these costs are:

1. Labor hours - Used to allocate labor costs. Vehicle costs will also be allocated on labor
hours as a substitute for engine hours. If, in the opinion of the operator, these hours would not be
materially similar, then a four-factor formula would need to be implemented which would include
engine hours to allocate the cost of vehicles.

2. Weight - Average Vessel Weights used to allocate disposal.
3. Customer Base - Weighted customer counts used to allocate general and administrative

and management expeases.
C. These factors will be captured and applied to the costs on a periodic basis. The City and

franchisee agree that test periods shall be utilized, at least quarterly, to collect this data. The
mefhods for collecting this data are:

1. Labor hours - A "time on route fonn" will be completed by route drivers one week each
quarter. This data will thea be summarized and averaged for application to the annual accounting
data, or summarized and applied to the specific quarterly accounting data.

2. Weight - Quarterly weight statistics will be generated by the company to obtain
quarterly average vessel weights. These weights will then be applied to route list customer data to
obtain relative weights per route. These relative weights per route wUl then be applied to the cost
of disposal.

3. Customer Base -This data is readily available from computer reports generated in
conjunction with billing and route list preparation.

D. Commencmg on April 1, but in no event after April 1, 2004, the franchisee will submit to
the City an annual report of operations prepared by the hauler's Certified Public Accountant (the
"Report") stiowing the actaal allowable expenses mcurred by franchisee in the preceding fiscal
year, all additional allowable expenses franchisee reasonably anticipates will be incurred or
imposed m the current fiscal year, the allocation formulas used to determine expenses, the actual
operating ratio for the preceding fiscal year, and the expected operating ratio for the current fiscal
year.

E. Except as provided in Section 5. 10. 160(F) a cost of living rate adjustment shall be made
every other year commencing with fhe completion of the Report and according to the following
procedure:

1. Commencing on June 1, 2004 and on June 1 of each even numbered year thereafter (the
adjustment date) throughout the term of the franchise, the rates shall be adjusted m a percentage
amount equal to eighty-five percent (85%) of the two-year percentage change in the Consumer
Price Index for all Urban Consumers for West B/C, All Items (1982-84=100) published by the
Bureau of Labor Statistics (the Index) that occurred between the months of May and April of the
previous and the current years. The adjustment shall not exceed six percent (6%) in any two-year
period. In addition, no cost of living adjustment shall be allowed if the adjustment would cause
the franchisee to project operations in excess of the Operating Ratio Range. The adjusted rates
shall become effective on each July 1, thirty days following the adjustment date.

2. On each adjustment date, the then current rates shall be multiplied by the calculated
percentage change in the index for the year.

3. On or before each adjustment date, franchisee shall send to the City a revised rate
schedule reflecting the proposed new rates, as adjusted by the Index as provided m this
subsection. Upon adoption, fhe revised rate schedule shall become effective on July 1 of each
year.

4. If a rate adjustment occurred in fhe previous year due to an upward adjusbnent of the
rates due to a formal rate review, then the fianchisee is only eligible for eighty five percent (85%)
on the one year change in the Consumer Price Index.
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5. In the event that the Index for Urban Consumers of West B/C is no longer published by
fhe Bureau of Labor Statistics, franchisee and City shall negotiate in good faith to agree upon a
suitable replacement index reflective of the cost of living in (he franchise area.

F. If the reviewed Report indicates that the operating ratio for fhe next succeeding
12-monfh period will be less than eighty-five (85%) or greater than ninety-one percent (91%),
then a rate review will automatically be implemented in accordance with this section. No more
than five consecutive years shall pass during the term of this fianchise without a formal rate
review as set forth in this subsection. In the event a rate review is requested or required as
provided hereunder, the following procedures shall bind the City and franchisee:

G. The City shall review tfae Report and, if the City's review of the Report indicates that
the Operating Ratio is likely to be greater than eighty-five percent (85%) or less than mnety-one
percent (91%), the City shall adopt rates for the next year, either as proposed by fianchisee in the
Report or as modified by the City, no later than June 15. The duly adopted rates shall then
become effective not later than July 1 and shall supersede the rates that were previously in effect.
The adopted rates shall provide the fianchisee an operating ratio of eighty-eight percent (88%).

H. In the event the Report shows that the Operating Ratio for the current fiscal year is not
likely to be greater than eighty-five percent (85%) or less than ninety-one percent (91%), the
existing rates shaU not be adjusted and the current rates shall continue in effect until next adjusted
in accordance with subsecdon d. of this section. The City shall set all policies and procedures
respecting the implementation of rates and shall direct franchisee to carry out such policies and
procedures. The City, its agents or employees may, upon reasonable notice and during normal
business hours, audit those records of franchisee that pertain to revenue and allowable expenses;
provided, however, in reviewing such records, the City and its agents and employees shall
maintain such records in strict confidence and not disclose, divulge or transmit such records or
copies of such records to any third party.

I. Upon review by the City, if it is found deliberate or malicious material misrepresentation
of books, records, accounts or data relating to collection service operations has occurred, the
franchisee shall pay review costs mcurred by the City.

J. In the event franchisee, at any time, becomes liable to pay any new or increased
legislated costs, including surcharges, fees or expenses associated with regulatory requirements,
or any new or increased disposal and/or long-haul transportation costs or fees, and these costs
represent in excess of three percent (3%) of gross revenue, then all such costs and/or fees shall be
passed through and added to the then-existing rate stilicture immediately upon City's receipt and
verification of franchisee's documentation of and liability to pay the same. In the event
franchisee, at any time, experiences a reduction in such costs, in excess of three percent (3%) of
gross revenue, then all such savings shall be passed through and subtracted from the then-existing
rate structure immediately upon City's receipt and verification of franchisee's documentation of
the same. Franchisee shaU include all such costs, cost savings, and/or fees in the next succeeding
yearns Report as actual Allowable Expenses of Franchisee.

The following reports and infonnation shall be submitted by franchisee to the City in
accordance with the following schedule:

The following reports and infomiatioii shall be submitted by franchisee to the City in
accordance with the followmg schedule:

The following reports and information shall be submitted by franchisee to the City in
accordance with the following schedule:

The following reports and information shall be submitted by francliisee to the City in
accordance with the following schedule:

A. Commencing with the first rate adjustinent request by the franchisee and on each April
1st thereafter the franchise shall submit the annual report in the format approved and distributed
by the City consisting of the following:

Page 14 of 20





SOLID WASTE

Financial statements for francliisee for the preceding year, with schedules prepared by
the ftanchisee's Certified Public Account to provide backup for any allocated expenses.
Franchisee shall also identify any expense incuired with an affiliated company. At the County's
request, franchisee shaU provide such backup as is reasonable to vary expenses.

2. Equipment and depreciation schedules and equipment replacement projections for the
current year.

3. Projected allowable expense and pass-though expense for the current year.
4. Proj ected gross revenue for the current year based on current levels of service and the

current rate schedule (before any cost of living adjustment).
5. Subject to the conditions of Section 5. 10.040(B), a proposed rate schedule to be effective

July 1 with rationale as to how the rates were developed.
B. The franchisee shall maintain accounting, statistical, operational, and other records

related to its performance under (he franchise agreement. Also, the franchisee agrees to conduct
data collection, information aad record keq)mg, and reporting activities needed to comply with
applicable laws and regulation and to meet the reporting and solid waste program management
needs of (he City. To this extent, such requirements set out in this and other parts of this section
shall not be considered limiting or necessarily complete. In particular, this requirement is
intended to only highlight (he general nature of records and reports and is not meant to define
exactly what the records and rqiorts are to be and their content. Further, with the written direction
or approval of the City, the records and reports to be maintained and provided by the franchisee in
accordance with this and other articles of the agreement shall be adjusted in number, format, or
fequency. The foregoing is not intended to require significant additional administrative labor or
the modification of the franchisee's computer software. Subject to these conditions, the following
additional requirements apply to records and reports of the fi-ancbisee:

1. General. All records shall be maintained for five (5) years after the expiration of this
agreement, with the exception of accounts payable records, which will be maintained for three (3)
years after payment. The fianchisee agrees that the records addressed in this Code shall be
provided or made available to the City and its ofBcial representatives during normal business
hours.

2. Solid Waste Records. Records shall be maintained by the franchisee for the City relating
to:

a. Customer service and billmg.
b. Weight and volume of solid waste and recyclable materials.
c. Routes, facihties, equipment and personnel used.
d. Facilities and equipment operations, maintenance and repair.
e. Disposal of Solid Waste.
f. Complaints.
g. Missed pick-ups.
3. CERCLA Defense Records. The City views the ability to defend against CERCLA

(Compreheusive Enviromnental Response, Compensation, and Liability Act of 1980, 42 USC
w9601, et seq. ) and related litigation as a matter of great importance. For this reason, the City
regards the ability to prove where solid waste collected in the City was taken for disposal, as well
as where it was not taken, to be matters for concern. Franctusee shall maintam data retention and
preservation systems which can establish where solid waste collected in the City was land filled
(and therefore establish where it was not land filled) and provide a copy or summary of the
reports required for five (5) years after the tenn during which collection services are to be
provided pursuant to this agreement, or to provide copies of such records to the City.

4. Disposal Records. The franchisee shall maintain records of disposal of all solid waste
coUected in the City for the period of this agreement and aU extensions to this agreement or
successor agreements. In the event the franchisee discontinues providing solid waste services to
the City, fhe franchisee shall provide all records of disposals or processing of all solid waste
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collected in the City within thirty (30) days ofdiscontinumg service. Records shall be in
chronological and organized form and readily and easily interpreted.

5. Reporting Responsibilities. At the time of payment of the annual franchise fees, the
franchisee shall file with the City a sworn and verified statement of annual gross revenues for the
period covered by the teudered fee. Such statements shall be public records. The fianchisee shall
maintain books and recoris disclosing the gross receipts derived from business conducted within
the City, which shall be open at reasonable times for audit by City personnel or assigned agents.
The City may require that the system of bookkeeping and record keeping used by the fianchisee
be umform with other jurisdictions served by the franchisee.

6. Annual Rate Review Reports. Franchisees may identify information submitted to the
City as confidential. The City shall treat any infomiation marked "Confidential" as such, and
shall not subject the coiifidential information to public disclosure except as required by law. If the
City receives a request for disclosure of confidential information, fhe City shall notify the
franchisee within five business days of receiving the request so as to allow the fi'anchisee a
reasonable opportunity to defend against the requested disclosure through the appropriate legal
process.

7. Reportable Incidents. The franchisee shall provide the City two copies of all reports,
pleadings, applications, notifications. Notices of Violation, or other formal actions relating
specifically to the franchisee's performance of services pursuant to this Code, submitted by
franchisee to, or received by franchisee from, the United States Environmental Protection
Agency, the Oregon Dqiartment of Environmental Quality, or any other federal, state, or local
agency, including federal or state court acdons brought by any of the aforementioned agencies,
with regard to franchisee's operations witfain the State of Oregon. Copies shall be submitted to the
City simultaneously with iranchisee's filing or submission of such matters with said agencies.
Franchisee's routine correspondence to said agencies need not be routinely submitted to the City,
but shall be made available to the City upon written request.

8. Vehicle Inventory. The francliisee, in conjunction with the annual report, shall provide
the City with an inventory of vehicles used within the City. The list shall include vehicle make,
year of manufacture, model name, identification number (VIN), and PUC numbers.

9. Access for Inspections and Delivery of Notices. Franchisee shall make all company
premises, facilities and records related to its solid waste, recyclable materials and yard debris
collection services (includmg, but not limited to: offices, storage areas, financial records,
non-fmancial records, records pertaimng to the origin of any solid waste collected by the
fimichisee, receipts for sale or delivery ofcoUected recyclable materials, customer lists, and all
records related to vehicle maintenance and safety which are required under Oregon Department
of Transportation motor carrier requirements and regulations and ORS 767) available for
inspection by the City and or the Lincohi County Solid Waste District employees or assigned
agent within 24 hours of notice by registered mail. Such inspections are oiily for purposes of
enforcing this Code and are restricted to normal business hours. Collection vehicles must be
accessible for inspection during the nonnal operating hours for collection, in addition to normal
business hours. Where receptacles are stored in the public right-of-way or when fhe City is
inspecting a situation where the fianchisee is allegedly disposing recyclable or yard debris with
solid waste, the need for 24-hour notice does not apply to inspection ofreceptacles or vehicles.

10. Failure to Report. Deliberate or malicious misrepresentation of gross revenues by a
franchisee constitutes a major ordinance and lianchise violation, and may be cause to iaitiate the
process to termmate the fianchise. The refusal or willful failure of franchisee to ffle any required
reports, or to provide required information to the City, or the inclusion of any materially false or
misleading statement or representation by fianchisee in such report shall be deemed a material
breach of this Code and shall subject the franchisee to all remedies which are available to the City
under this Code, including termination of the franchise.
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Li addition to and not in lieu of compliance with ORS Chapter 459 and other applicable laws
and regulations:

In addition to and not in lieu of compliance with ORS Chapter 459 and other applicable laws
and regulations:

In addition to and not in Ueu of compliance with ORS Chapter 459 and other applicable laws
and regulations:

In addition to and not in lieu of compliance with ORS Chapter 459 and other applicable laws
and regulations:

A. No person shaU place liazardous waste for collection or disposal by Franchisee without
notice to Franchisee.

B. No unauthorized person shall place material m or remove material from a solid waste
collection container without penmssion of the owner of the container. For the pmpose of this
section, the Franchisee is the "owner" of containers supplied by Franchisee.

C. No unauthorized person shall remove solid waste placed out for collection and resource
recovery by the Franchisee or a person exempted by Section 4 of this Code and operating solely
within the exemption.

D. No person shaU instaU an underground solid waste container for storage and collection
after the effective date of this Code. The Franchisee is not required to service and underground
container unless the person responsible for it places the can above ground prior to time of
collection.

E. No can for residential service shaU be located behind any locked or latched door, gate or
inside of any building or stmcture.

F. Each customer shall provide safe access to the solid waste container or wastes without
risk or hazard to Franchisee's employees, the public or Franchisee.

G. No container designed for mecliamcal pickup shall exceed a safe loading weights or
volumes as established by (he Franchisee to protect service workers, the customer, the public and
the collection equipment. No garbage receptacle designed for manual collection shall exceed
thirty-two (32) gallons in size nor weight more than sixty (60) pounds gross loaded weight. Cans
shall be tapered so they are larger at the top and have a place for a hand-hold at the bottom.

H. Where a customer requires an unusual volume of service or a special type of service
requiring substantial investment in equipment, the Franchisee may require a contract with the
customer as necessary to finance and assure amortization of such equipment. The purpose of this
provision is to assure that such equipment not become a charge against other ratepayers who are
not benefited.

I. Every person who generates or produces wastes shall remove or have removed at least
once every seven days all waste which may putrefy during that period. More frequent removal
may be required by the Council where a facility or service involves the public health. All wastes
shall be removed at sufficient frequency so as to prevent health hazards, nuisances or pollution.

J. The producer or generator of waste shall clean both cans and containers and shall keep
the area around such cans or containers free of accumulated wastes. The Franchisee shall provide
periodic maintenance to containers supplied by Franchisee. When materials or customer abuse
causes excessive wear or damage to a container, cart or drop box, the cost of repair or
replacement may be charged to the customer.

K. Stationary compactors for handling solid waste shall comply with applicable federal
and state safety regulations. No such compactor shall be loaded so as to exceed the safe loading
design limit or operation limit of the collection vehicles used by the Franchisee. A person who
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wishes service for a compactor shall, prior to acquisition of such compactor, inquire of the
Franchisee as to the compatibility with Franchisee's equipment or equipment which the
Franchisee is willing to acquire and assure that the compactor is compatible.

Any person who received service from the Franchisee shall be responsible for payment of
service. The owner of a rental or lease facility shall be liable for payment for services provided to
a tenant of such dwelling if the tenant fails to make timely payment for such service. The owner
of any multiple unit rental or lease facility having two or more dwelling units shall be primarily
responsible for services provided to the occupants of such facility and shall be billed for the
services.

Any person who received service from the Franchisee shall be responsible for payment of
service. The owner of a rental or lease facility shall be Uable for payment for services provided to
a tenant of such dwelling if the tenant fails to make timely payment for such service. The owner
of any multiple unit rental or lease facUity having two or more dwelling units shaU be primarily
responsible for services provided to the occupants of such faciBty and shall be billed for the
services.

Any person who received service fium the Franchisee shall be responsible for payment of
service. The owner ofareutal or lease facility shall be liable for payment for services provided to
a tenant of such dwelling if the tenant fails to make timely payment for such service. The owner
of any multiple unit rental or lease facility having two or more dwelling units shall be primarily
responsible for services provided to the occupants of such facUity and shall be billed for the
services.

Any person who received service fi-om the Franchisee shall be responsible for payment of
service. The owner of a reutal or lease facility shall be liable for payment for services provided to
a tenant of such dwelling if the tenant fails to make timely payment for such service. The owner
of any multiple unit rental or lease facility having two or more dwelling units shaU be primarily
responsible for services provided to the occupants of such facility and shall be billed for the
services.

Any action or detemiination by Franchisee under or pursuant to this
to the solid waste disposal supervisor. Any action or detemimation of the
supervisor under this Code may be appealed to the City Council.

Any action or determination by Franchisee under or pursuant to this
to the solid waste disposal supervisor. Any action or determination of the
supervisor under this Code may be appealed to the City Council.

Any action or determination by Franchisee under or pursuant to this
to the solid waste disposal supervisor. Any action or determination of the
supervisor under this Code may be appealed to the City Council.

Any action or detemunation by Franchisee under or pursuant to this
to the solid waste disposal supervisor. Any action or determmation of the
supervisor under this Code may be appealed to the City Council.

Code may be appealed
solid waste disposal

Code may be appealed
solid waste disposal

Code may be appealed
solid waste disposal

Code inay be appealed
soUd waste disposal

Any finding by any court of competent jurisdiction that any portion of this Code is
unconstitutional or invalid shall not mvalidate any other provisions of this Code.

Any finding by any court of competent jurisdiction that any portion of this Code is
unconstitutional or invalid shall not invalidate any other provisions of this Code.
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Any finding by my court of competent jurisdiction that any portion of this Code is
unconstitutional or invalid shall not invalidate any other provisions of this Code.

Any finding by any court of competent jurisdiction that any portion of this Code is
unconstitutional or invalid shall not invalidate any other provisions of this Code.

The City may enforce the provisions of this Code by administrative, civU or criminal
action or any combination as necessary to obtain compliance with this Code. The Council shall
take such legislative action as is necessary to support the Ordinance and the fi-anchise granted.
The Franchisee may also enforce payment or protect its rights by appropriate civil action.

The City may enforce the provisions of this Code by administrative, civil or criminal
action or any combination as necessary to obtain compliance with this Code. The Council shall
take such legislative action as is necessary to support the Ordinaiice and the franchise granted.
The Franchisee may also enforce payment or protect its rights by appropriate civil action.

The City may enforce the provisions of this Code by administrative, civil or criminal
action or any combination as necessary to obtain compliance with this Code. The CouncU shall
take such legislative action as is necessary to support fhe Ordinance and the fianchise granted.
The Franchisee may also enforce payment or protect its rights by appropriate civil action.

The City may enforce the provisions of this Code by administrative, civil or criminal
action or any combination as necessary to obtain compliance with this Code. The Council shall
take such legislative action as is necessary to support the Ordinance and the fianchise granted.
The Franchisee inay also enforce payment or protect its rights by appropriate civil action.

Violation by any person of the provisions of this Code shall be punished upon conviction
by a civil penalty or a fine of not more than $500.00. Penalties in ttus section are not in lieu of
other remedies provided in this Code. Each day of a violation is a separate offense; provided,
however, that two or more such continuing offenses may be joined in the same action.

Violation by any person of the provisions of this Code shall be punished upon conviction
by a civil penalty or a fine of not more than $500. 00. Penalties in this section are not in lieu of
other remedies provided in this Code. Each day of a violation is a separate offense; provided,
however, that two or more such continiung offenses may be joined in the same action.

Violation by any person of the provisions of this Code shall be punished upon conviction
by a civil penalty or a fine of not more than $500. 00. Penalties in this section are not in lieu of
other remedies provided in this Code. Each day of a violation is a separate offense; provided,
however, that two or more such continuing ofifenses may be joined in the same action.

Violation by any person of the provisions of this Code shall be punished upon conviction
by a civil penalty or a fine of not more than $500. 00. Penalties in this section are not in lieu of
other remedies provided in this Code. Each day of a violation is a sqiarate offense; provided,
however, that two or more such continuing offenses may be joined in the same action.

Notwithstanding the provision of insurance by the franchisee, the franchisee shall defend,
indemnify and save the City harmless from UabUity or loss because of injury (including death) to
any person or damage to any property that may occur or may be alleged to have arisen out of
comiection with or related to performance of service, solid waste management service or resource
recovery as a result, directly or indirectly of fianchisee's or its subcontractor's or their servants,
agents or employees, acts or omissions. This obligation shall survive modification, termination or
transfer of the franchise. In any and all claims against the City or its agents or employees, these
indemmfication obligations shall not be limited in any way by my limitation in the amount or
type of damages, compensation or benefits payable by or for contractors, workers' compensation
acts, disability acts, or other employee benefits.

Notwithstanding the provision of insurance by the franchisee, the francliisee shall defend,
indemnify and save the City harmless fium liability or loss because of injury (including death) to
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any person or damage to any property that may occur or may be alleged to have arisen out of
connection with or related to performance of service, solid waste management service or resource
recovery as a result, directly or indirectly of franchisee's or its subcontractor's or their servants,
agents or employees, acts or omissions. This obligation shall survive modification, termination or
transfer of the franchise, to any and all claims against the City or its agents or employees, these
indeimuficatioii obligations shall not be limited m any way by any limitation in the amount or
type of damages, compensation or benefits payable by or for contractors, workers' compensation
acts, disability acts, or other employee benefits.

Notwithstanding the provision of insurance by the franchisee, the franchisee shall defend,
indemmiy and save the City harmless from liability or loss because of injury (including death) to
any person or damage to any property that may occur or may be alleged to have arisen out of
connection with or related to perfbnnance of service, solid waste management service or resource
recovery as a result, directly or indu'ectly of franchisee's or its subcontractor's or their servants,
agents or employees, acts or omissions. This obligation shall survive modification, termination or
transfer of the franchise. In any and all claims against the City or its agents or employees, these
indenmification obligations shall not be limited in any way by my limitation in the amount or
type of damages, compensation or benefits payable by or for contractors, workers' compensation
acts, disability acts, or other employee benefits.

Notwithstanding the provision of insurance by the franchisee, the franchisee shall defend,
indemnify and save the City hannless from liability or loss because of injury (including death) to
any person or damage to any property that may occur or may be alleged to have arisen out of
connection with or related to perfomiance of service, solid waste management service or resource
recovery as a result, directly or indirectly of franchisee's or its subconb^ctor's or their servants,
agents or employees, acts or omissions. This obligation shall survive modification, termination or
transfer of the franchise. In any and all claims against the City or its agents or employees, these
indemmfication obligations shall not be limited m any way by any limitation in the amount or
type of damages, compensation or benefits payable by or for contractors, workers' compensation
acts, disability acts, or other employee benefits.

Ordinance No. 156 and all ordinances and parts of ordinances in conflict herewith are hereby
repealed.

PASSED AND ADOPTED by the City Council of the City ofYachats on this_

Ayes: Nays: Abstentions: Absent:

day of

APPROVED by the Mayor this day of

Lee Corbin, Mayor Nancy Otterson, City Recorder
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CHAPTER 4.15
UTILITY FACILITIES IN PUBLIC RICHTS-OF-WAY
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The ordinance codified in this chapter shall be known and may be referenced as the "Utility
Facilities in Public Rights-of-Way" ordinance. [BC 4. 15.010, added by Ordinance No. 4684, 5/4/16]

4.15.020 Purpose and Intent.

The purpose and intent of this chapter is to:

A. Permit and manage reasonable access to the rights-of-way of the City for utility purposes and
conserve the limited physical capacity of those rights-of-way held in trust by the City consistent
with applicable State and Federal law;

B. Assure that the City's current and ongoing costs of granting and regulating access to and the
use of the rights-of-way are fully compensated by the persons seeking such access and causing
such costs;

C. Secure fair and reasonable compensation to the City and its residents, who have invested
millions of dollars in public funds to build and maintain the rights-of-way, for permitting use of the
rights-of-way by persons who generate revenue by placing facilities therein and charging residents
for services delivered thereby;

D. Assure that all utility companies, persons and other entities owning or operating facilities or
providing services within the City register and comply with the ordinances, rules and regulations of
the City;

E. Assure that the City can continue to fairly and responsibly protect the public health, safety and
welfare of its residents, and assure the structural integrity of its rights-of-way when a primary

cause for the early and excessive deterioration of the rights-of-way is their frequent excavation by
persons whose facilities are located therein;

F. Encourage the provision of advanced and competitive utility services on the widest possible
basis to businesses and residents of the City. [BC 4. 15. 020, added by Ordinance No. 4684, 5/4/16]

4. 15.030 Jurisdiction and Management of the Public Rights-of-Way.

A. The City has jurisdiction and exercises regulatory management over all rights-of-way within the
City under authority of the City Charter and State law.

B. The City has jurisdiction and exercises regulatory management over each right-of-way whether
the City has a fee, easement or other legal interest in the right-of-way, and whether the legal
interest in the right-of-way was obtained by grant, dedication, prescription, reservation,

condemnation, annexation, foreclosure or other means.

C. The exercise of jurisdiction and regulatory management of a right-of-way by the City is not
official acceptance of the right-of-way, and does not obligate the City to maintain or repair any part
of the right-of-way.

D. The provisions of this chapter are subject to and will be applied consistent with applicable State
and Federal laws, rules and regulations and, to the extent possible, shall be interpreted to be
consistent with such laws, rules and regulations. [BC 4. 15.030, added by Ordinance No. 4684,
5/4/16]
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4. 15.040 Regulatory Fees and Compensation Not a Tax.

A. The fees and costs provided for in this chapter, and any compensation charged and paid for use

of the rights-of-way provided for in this chapter, are separate from, and in addition to, any and all

other Federal, State, local and City charges, including any permit fee, or any other generally

applicable fee, tax or charge on the business, occupation, property or income, as may be levied,

imposed or due from a utility operator, its customers or subscribers, or on account of the lease,

sale, delivery or transmission of utility services.

B. The City has determined that any fee or tax provided for by this chapter is not subject to the

property tax limitations of Article Xl, Sections 11 and 11b of the Oregon Constitution. These fees or

taxes are not imposed on property or property owners.

C. The fees and costs provided for in this chapter are subject to applicable Federal and State laws.

[BC 4. 15.040, added by Ordinance No. 4684, 5/4/16]

4. 15.050 Definitions.

For the purpose of this chapter the following terms, phrases, words and their derivations shall have

the meaning given herein. When not inconsistent with the context, words used in the present tense

include the future, words in the plural number include the singular number and words in the

singular number include the plural number. The words "shall" and "will" are mandatory and "may" is

permissive.

A. "Cable service" is to be defined consistent with Federal laws and means the one-way

transmission to subscribers of: (1) video programming, or (2) other programming service; and

subscriber interaction, if any, which is required for the selection or use of such video programming

or other programming service.

B. "City" means the City of Beaverton, an Oregon municipal corporation, and individuals authorized

to act on the City's behalf.

C. "City Council" means the elected governing body of the City of Beaverton, Oregon.

D. "City facilities" means City or publicly owned structures or equipment located within the rights-

of-way or public easement used for governmental purposes.

E. "Communications services" means any service provided for the purpose of transmission of

information including, but not limited to, voice, video or data, without regard to the transmission

protocol employed, whether or not the transmission medium is owned by the provider itself.

Communications services includes all forms of telephone services and voice, video, data or

information transport, but does not include: (1) cable service; (2) open video system service, as

defined in 47 C. F. R. 76; (3) over-the-air radio or television broadcasting to the public-at-large from

facilities licensed by the Federal Communications Commission or any successor thereto; (4) public
communications systems; and (5) direct-to-home satellite service within the meaning of Section
602 of the Telecommunications Act.

F. "License" means the authorization granted by the City to a utility operator pursuant to this

chapter.
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G. "Person" means and includes any individual, firm, sole proprietorship, corporation, company,

partnership, co-partnership, Joint-stock company, trust, limited liability company, association, local
service district, governmental entity or other organization, including any natural person or any

other legal entity.

H. "Public communications system" means any system owned or operated by a government entity
or entities for their exclusive use for internal communications or communications with other

government entities, and includes services provided by the State of Oregon pursuant to ORS
190. 240 and 283. 140. "Public communications system" does not include any system used for sale

or resale, including trade, barter or other exchange of value, of communications services or

capacity on the system, directly or indirectly, to any person.

I. "Public works director" means the public works director for the City of Beaverton or any

designee.

J. "Public utility easement" means the space in, upon, above, along, across, over or under an
easement for the construction, reconstruction, operation, maintenance, inspection and repair of

utility facilities. "Public utility easement" does not include an easement solely for the construction,
reconstruction, operation, maintenance, inspection and repair of City facilities, or where the

proposed use by the utility operator is inconsistent with the terms of any easement granted to the
City.

K. "Rights-of-way" means and includes, but is not limited to, the space in, upon, above, along,
across, over or under the public streets, roads, highways, lanes, courts, ways, alleys, boulevards,
bridges, trails, paths, sidewalks, bicycle lanes, public utility easements and all other public ways or
areas, including the subsurface under and air space over these areas, but does not include parks,
parkland or other City property not generally open to the public for travel. This definition applies
only to the extent of the City's right, title, interest and authority to grant a license to occupy and use
such areas for utility facilities.

L. "State" means the State of Oregon.

M. "Utility facility" or "facility" means any physical component of a system, including but not limited
to the poles, pipes, mains, conduits, ducts, cables, wires, transmitters, plants, equipment and other
facilities, located within, under or above the rights-of-way, any portion of which is used or designed

to be used to deliver, transmit or otherwise provide utility service.

N. "Utility operator" or "operator" means any person who owns, places, operates or maintains a

utility facility within the City.

0. "Utility service" means the provision, by means of utility facilities permanently located within,
under or above the rights-of-way, whether or not such facilities are owned by the service provider,
of electricity, natural gas, communications services, cable services, water, sewer or storm sewer to
or from customers within the corporate boundaries of the City, or the transmission of any of these
services through the City whether or not customers within the City are served by those
transmissions.
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P. "Work" means the construction, demolition, installation, replacement, repair, maintenance or

relocation of any utility facility, including but not limited to any excavation and restoration required

in association with such construction, demolition, installation, replacement, repair, maintenance or

relocation. [BC 4. 15. 050, added by Ordinance No. 4684, 5/4/16]

4.15.060 Registration.

A. Registration Required. Every person who desires to provide utility services to customers within

the City shall register with the City prior to providing any utility services to any customer in the City.
Every person providing utility services to customers within the City as of the effective date of this

chapter shall register within 45 days of the effective date of this chapter.

B. Annual Registration. After registering with the City pursuant to subsection A of this section, the

registrant shall, by December 31 st of each year, file with the City a new registration form if it

intends to provide utility service at any time in the following calendar year. Registrants that file an

initial registration pursuant to subsection A of this section on or after September 30th shall not be

required to file an annual registration until December 31st of the following year.

C. Registration Application. The registration shall be on a form provided by the City, and shall be

accompanied by any additional documents required by the City to identify the registrant and its

legal status, describe the type of utility services provided or to be provided by the registrant and list

the facilities over which the utility services will be provided.

D. Registration Fee. Each application for registration shall be accompanied by a nonrefundable

registration fee in an amount to be determined by resolution of the City Council sufficient to fully

recover all of the City's costs of administering the registration program. [BC 4. 15.060, added by

Ordinance No. 4684, 5/4/16]

4.15.070 Licenses.

A. License Required.

1. Except those utility operators with a valid franchise agreement from the City, every person

shall obtain a license from the City prior to conducting any work in the rights-of-way.

2. Every person that owns or controls utility facilities in the rights-of-way as of the effective

date of this chapter shall apply for a license from the City within 45 days of the later of: (a) the

effective date of this chapter, or (b) the expiration of a valid franchise from the City, unless a

new franchise is granted by the City pursuant to subsection E of this section.

B. License Application. The license application shall be on a form provided by the City, and shall

be accompanied by any additional documents required by the application to identify the applicant,

its legal status, including its authorization to do business in Oregon, a description of the type of

utility service provided or to be provided by the applicant, and the facilities over which the utility

service will be provided, and other information reasonably necessary to determine the applicant's

ability to comply with the terms of this chapter.

C. License Application Fee. The application shall be accompanied by a nonrefundable application

fee or deposit set by resolution of the City Council in an amount sufficient to fully recover all of the
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City's costs related to processing the application for the license.

D. Determination by City. The City shall issue, within a reasonable period of time, a written

determination granting or denying the license in whole or in part. If the license is denied, the
written determination shall include the reasons for denial. The license shall be evaluated based

upon the provisions of this chapter, the continuing capacity of the rights-of-way to accommodate
the applicant's proposed utility facilities and the applicable Federal, State and local laws, rules,
regulations and policies.

E. Franchise Agreements. If the public interest warrants, the City and utility operator may enter into
a written franchise agreement that includes terms that clarify, enhance, expand, waive or vary the
provisions of this chapter, consistent with applicable State and Federal law. The franchise may
conflict with the terms of this chapter with the review and approval of the City Council. The

franchise shall be subject to the provisions of this chapter to the extent such provisions are not in
conflict with any such franchise. In the event of a conflict between the express provisions of a
franchise and this chapter, the franchise shall control.

F. Rights Granted.

1. The license granted hereunder shall authorize and permit the licensee, subject to the

provisions of the City code and other applicable provisions of State or Federal law, to
construct, place, maintain and operate utility facilities in the rights-of-way for the term of the
license.

2. Any license granted pursuant to this chapter shall not convey equitable or legal title in the
rights-of-way, and may not be assigned or transferred except as permitted in subsection K of
this section.

3. Neither the issuance of the license nor any provisions contained therein shall constitute a

waiver or bar to the exercise of any governmental right or power, including without limitation

the police power or regulatory power of the City, as it may exist at the time the license is
issued or thereafter obtained.

G. Term. Subject to the termination provisions in subsection M of this section, the license granted
pursuant to this chapter will remain in effect for a term of five years.

H. License Nonexclusive. No license granted pursuant to this section shall confer any exclusive

right, privilege, license or franchise to occupy or use the rights-of-way for delivery of utility services
or any other purpose. The City expressly reserves the right to grant licenses, franchises or other
rights to other persons, as well as the City's right to use the rights-of-way, for similar or different
purposes. The license is subject to all recorded deeds, easements, dedications, conditions,
covenants, restrictions, encumbrances and claims of title of record that may affect the rights-of-

way. Nothing in the license shall be deemed to grant, convey, create or vest in licensee a real
property interest in land, including any fee, leasehold interest or easement.

I. Reservation of City Rights. Nothing in the license shall be construed to prevent the City from
grading, paving, repairing or altering any rights-of-way, constructing, laying down, repairing,
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relocating or removing City facilities or establishing any other public work, utility or improvement of

any kind, including repairs, replacement or removal of any City facilities. If any of licensee's utility
facilities interfere with the construction, repair, replacement, alteration or removal of any rights-of-
way, public work, City utility, City improvement or City facility, except those providing utility services
in competition with a licensee, licensee's facilities shall be removed or relocated as provided in BC

4. 15.090(0), (D) and (E), in a manner acceptable to the City and consistent with industry standard

engineering and safety codes.

J. Multiple Services.

1. A utility operator that provides or transmits or allows the provision or transmission of utility

services and other services over its facilities is subject to the license and right-of-way fee

requirements of this chapter for the portion of the facilities and extent of utility services

delivered over those facilities. Nothing in this subsection (J)(1) requires a utility operator to

pay the license, registration or right-of-way fee requirements owed to the City by a third party
using the utility operator's facilities.

2. A utility operator that provides or transmits more than one utility service over its facilities is

not required to obtain a separate license or franchise for each utility service; provided, that it

gives notice to the City of each utility service provided or transmitted and pays the applicable

rights-of-way fee for each utility service.

K. Transfer or Assignment. Unless exempted by applicable State and Federal laws, the licensee

shall obtain the written consent of the City prior to the transfer or assignment of the license. The

license shall not be transferred or assigned unless the proposed transferee or assignee is

authorized under all applicable laws to own or operate the utility system and the transfer or

assignment is approved by all agencies or organizations required or authorized under Federal and

State laws to approve such transfer or assignment. If a license is transferred or assigned, the

transferee or assignee shall become responsible for fulfilling all the obligations under the license

with respect to all facilities of the licensee at the time of transfer or assignment. A transfer or

assignment of a license does not extend the term of the license.

L. Renewal. At least 90, but no more than 180, days prior to the expiration of a license granted

pursuant to this section, a licensee seeking renewal of its license shall submit a license application

to the City, including all information required in subsection B of this section and the application fee

required in subsection C of this section. The City shall review the application as required by
subsection D of this section and grant or deny the license within 90 days of submission of the

application. If the City determines that the licensee is in violation of the terms of this chapter at the

time it submits its application, the City may require that the licensee cure the violation or submit a

detailed plan to cure the violation within a reasonable period of time, as determined by the City,

before the City will consider the application or grant the license. If the City requires the licensee to

cure or submit a plan to cure a violation, the City will grant or deny the license application within 90

days of confirming that the violation has been cured or of accepting the licensee's plan to cure the
violation.

M. Termination.
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1. Revocation or Termination of a License. The City Council may terminate or revoke the

license granted pursuant to this chapter for any of the following reasons:

a. Violation of any of the provisions of this chapter;

b. Violation of any provision of the license;

c. Misrepresentation in a license application;

d. Failure to pay taxes, compensation, fees or costs due the City after final determination

of the taxes, compensation, fees or costs;

e. Failure to restore the rights-of-way after construction as required by this chapter or

other applicable State and local laws, ordinances, rules and regulations;

f. Failure to comply with technical, safety and engineering standards related to work in

the rights-of-way; or

g. Failure to obtain or maintain any and all licenses, permits, certifications and other
authorizations required by State or Federal law for the placement, maintenance or

operation of the utility facilities.

2. Standards for Revocation or Termination. In determining whether termination, revocation or

some other sanction is appropriate, the following factors shall be considered:

a. Whether the violation was intentional;

b. The egregiousness of the violation;

c. The harm that resulted;

d. The utility operator's history of compliance; and

e. The utility operator's cooperation in discovering, admitting and curing the violation.

3. Notice and Cure. The City shall give the utility operator written notice of any apparent

violations before terminating a license. The notice shall include a clear and concise statement

of the nature and general facts of the violation or noncompliance and provide a reasonable

time (no less than 20 and no more than 40 days) for the utility operator to demonstrate that
the utility operator has remained in compliance, that the utility operator has cured or is in the
process of curing any violation or noncompliance, or that it would be in the public interest to
impose a penalty or sanction less than termination or revocation. If the utility operator is in the
process of curing a violation or noncompliance, the utility operator must demonstrate that it
acted promptly and continues to actively work on compliance. If the utility operator does not
respond, the Public Works Director shall refer the matter to the City Council, which shall
provide a duly noticed public hearing to determine whether the license shall be terminated or
revoked. [BC 4. 15.070, added by Ordinance No. 4684, 5/4/16]

4.15.080 Construction and Restoration.
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A. Construction Codes. Utility facilities shall be constructed, installed, operated and maintained in

accordance with all applicable Federal, State and local codes, rules and regulations, including

without limitation the National Electrical Code, the National Electrical Safety Code, Chapter 9.05

BC and the City's Engineering Design Manual.

B. Construction Permits.

1. No person shall perform any work on utility facilities within the rights-of-way without first

obtaining all required permits. The City shall not issue a permit for the construction,

installation, maintenance or repair of utility facilities unless the utility operator of the facilities

has registered and applied for and received the license required by this chapter, or has a

current franchise with the City, and all applicable fees have been paid.

2. In the event of an emergency, a utility operator with a license pursuant to this chapter or its

contractor nnay perform work on its utility facilities without first obtaining a permit from the

City; provided, that, to the extent reasonably feasible, it attempts to notify the Public Works

Department prior to commencing the emergency work and in any event initiates a permit

application as soon as reasonably practicable, but not later than 12:00 noon of the next

business day after commencing the emergency work. As used in this subsection,

"emergency" means a circumstance in which immediate work is necessary to restore lost

service or prevent immediate harm to persons or property.

3. Applications for permits to construct utility facilities shall be submitted upon forms to be

provided by the City and shall be accompanied by drawings, plans and specifications in
sufficient detail to demonstrate:

a. That the facilities will be constructed in accordance with all applicable codes, rules and

regulations.

b. The location and route of all utility facilities to be installed aboveground or on existing

utility poles and, if the utility operator owns the existing utility poles, a comprehensive

summary, including ownership, of any and all infrastructure currently attached to the

pole. Unless approved in writing by the Public Works Director, the construction of new

utility poles is prohibited. An existing utility pole that is damaged or failing may be

repaired or replaced with a new utility pole of substantially similar dimensions and
materials.

c. The location and route of all utility facilities on or in the rights-of-way to be located

under the surface of the ground, including the line and grade proposed for the burial at

all points along the route that are within the rights-of-way. Applicant's existing utility

facilities shall be differentiated on the plans from new construction. A cross section shall

be provided showing new or existing utility facilities in relation to the street, curb,

sidewalk or rights-of-way.

d. The construction methods to be employed for protection of existing structures, fixtures

and facilities within or adjacent to the rights-of-way, and description of any improvements

that applicant proposes to temporarily or permanently remove or relocate.
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4. All permit applications shall be accompanied by the verification of a qualified and duly
authorized representative of the applicant that the drawings, plans and specifications
submitted with the application comply with applicable technical codes, rules and regulations.

The Public Works Director may, in the Director's sole discretion, require the verification of a

registered professional engineer.

5. All permit applications shall be accompanied by a written construction schedule, which
shall include an estimated start date and a deadline for completion of construction. The

construction schedule is subject to approval by the Public Works Department.

6. Prior to issuance of a construction permit, the applicant shall pay a permit fee in the

amount determined by resolution of the City Council.

7. If satisfied that the application, plans and documents submitted comply with all

requirements of this chapter, the Public Works Department shall issue a permit authorizing

construction of the utility facilities, subject to such further conditions, restrictions or

regulations affecting the time, place and manner of performing the work as they may deem
necessary or appropriate.

8. Except in the case of an emergency, the permittee shall notify the Public Works

Department not less than two business days in advance of any excavation or construction in

the rights-of-way.

9. All construction practices and activities shall be in accordance with the permit and

approved final plans and specifications for the utility facilities. The Public Works Department
and its representatives shall be provided access to the work site and such further information
as they may require to ensure compliance with such requirements.

10. All construction activities must comply with the work hours and noise regulations of the

City's Engineering Design Manual.

11. All work that does not comply with the permit, the approved or corrected plans and

specifications for the work, or the requirements of this chapter, shall be removed or corrected
at the sole expense of the permittee. The City is authorized to stop work in order to assure
compliance with the provisions of this chapter.

12. The permittee shall promptly complete all construction activities so as to minimize

disruption of the City rights-of-way and other public and private property. All construction work
within the rights-of-way, including restoration, must be completed within 120 days of the date
of issuance of the construction permit unless an extension or an alternate schedule has been

approved by the Public Works Department.

C. Performance Surety.

1. Unless otherwise provided in a franchise agreement or agreed to in writing by the City, a
performance bond or other form of surety acceptable to the City equal to at least 100 percent
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of the estimated cost of the work within the rights-of-way of the City shall be provided before

construction is commenced.

2. If applicable, the performance bond or other form of surety acceptable to the City shall

remain in force until substantial completion of the work, including restoration of rights-of-way

and other property affected by the construction, as determined in writing by the City.

3. If applicable, the performance bond or other form of surety acceptable to the City shall

guarantee, to the satisfaction of the City:

a. Timely completion of the work;

b. That the work is performed in compliance with applicable plans, permits, technical

codes and standards;

c. Proper location of the facilities as specified by the City;

d. Restoration to City standards of the rights-of-way and other property affected by the
work; and

e. Timely payment and satisfaction of all claims, demands or liens for labor, material or

services provided in connection with the work.

D. Injury to Persons or Property. A utility operator shall preserve and protect from injury or damage

other utility operators' facilities in the rightsof-way, the public using the rights-of-way and any

adjoining property, and take other necessary measures to protect life and property, including but

not limited to buildings, walls, fences, trees or facilities that may be subject to damage from the

permitted work. A utility operator shall use suitable barricades, flags, flagging attendants, lights,

flares and other measures as required for the safety of all members of the general public and shall

comply with all applicable Americans with Disabilities Act requirements.

E. Restoration. A utility operator shall be responsible for all injury to persons or damage to public

or private property resulting from its failure to properly protect people and property and to carry out
the work.

1. When a utility operator, or any person acting on its behalf, does any work in or affecting

any rights-of-way, it shall, at its own expense, promptly restore such ways or property to the
same or better condition as existed before the work was undertaken, in accordance with

applicable Federal, State and local laws, codes, ordinances, rules and regulations, unless

otherwise directed by the City and as determined by the Public Works Department.

2. If weather or other conditions beyond the utility operator's control do not permit the

complete restoration required by the City, the utility operator shall temporarily restore the

affected rights-of-way or property. Such temporary restoration shall be at the utility operator's

sole expense and the utility operator shall promptly undertake and complete the required

permanent restoration when the weather or other conditions no longer prevent such

permanent restoration. Any corresponding modification to the construction schedule may be

subject to approval by the City.
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3. If the utility operator fails to restore rights-of-way or property as required in this chapter, the

City shall give the utility operator written notice and provide a period of time not less than 10

days and not exceeding 30 days to restore the rights-of-way or property. If, after said notice,

the utility operator fails to restore the rights-of-way or property as required in this chapter, the

City shall cause such restoration to be made at the expense of the utility operator. In cases

where the City believes that an emergency or threat to public safety exists, it may act without

notice to and at the expense of the utility operator. Upon receipt of a detailed invoice from the

City, the utility operator shall reimburse the City within 30 days for the costs the City incurred.

F. Inspection. Every utility operator's facilities shall be subject to the right of periodic inspection by

the City to determine compliance with the provisions of this chapter and all other applicable State
and City codes, ordinances, rules and regulations. Every utility operator shall cooperate with the
City in permitting the inspection of utility facilities upon request of the City. The utility operator shall
perform all testing, or permit the City to perform any testing at the utility operator's expense,

required by the City to determine that the installation of the utility operator's facilities and the

restoration of the rights-of-way comply with the terms of this chapter and applicable State and City
codes, ordinances, rules and regulations.

G. Coordination of Construction. All utility operators are required to make a good faith effort to both

cooperate with and coordinate their construction schedules with those of the City and other users

of the rights-of-way.

1. Prior to January 1st of each year, utility operators shall provide the City with a schedule of
known proposed construction activities for that year in, around or that may affect the rights-of-

way.

2. At the City's request, utility operators shall meet with the City annually, or as determined by
the City, to schedule and coordinate construction in the rights-of-way.

3. All construction locations, activities and schedules within the rights-of-way shall be

coordinated as ordered by the Public Works Department to minimize public inconvenience,

disruption or damages. [BC 4. 15.080, added by Ordinance No. 4684, 5/4/16]

4,15.090 Location of Facilities.

A. Location of Facilities. Unless otherwise agreed to in writing by the City, whenever any existing

electric utilities, cable facilities or communications facilities are located underground within a right-

of-way of the City, a utility operator with permission to occupy the same right-of-way shall locate its
facilities underground at its own expense. This requirement shall not apply to facilities used for

transmission of electric energy at nominal voltages in excess of 50, 000 volts or to pedestals,

cabinets or other above-ground equipment of any utility operator. No such above-ground

equipment, or any aerial facilities other than electric energy transmission wires in excess of 50, 000

volts, shall be constructed without the written approval of the City, in addition to the permit required

byBC4. 15.080(B).

B. Interference with the Rights-of-Way. No utility operator or other person may locate or maintain

its facilities so as to unreasonably interfere with the use of the rights-of-way by the City, by the
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general public or by other persons authorized to use or be present in or upon the rights-of-way. All

use of the rights-of-way shall be consistent with City codes, ordinances, rules and regulations.

C. Relocation of Utility Facilities.

1. When requested to do so in writing by the City, a utility operator shall, at no cost to the City,

temporarily or permanently remove, relocate, change or alter the position of any utility facility

within a right-of-way, including relocation of aerial facilities underground.

2. Nothing herein shall be deemed to preclude the utility operator from requesting

reimbursement or compensation from a third party, pursuant to applicable laws, regulations,

tariffs or agreements. However, the utility operator shall timely comply with the requirements

of this section regardless of whether or not it has requested or received such reimbursement

or compensation.

3. The City shall coordinate the schedule for relocation of utility facilities and based on such

effort, shall provide written notice of the time by which the utility operator must remove,

relocate, change, alter or underground its facilities. If a utility operator fails to remove,

relocate, change, alter or underground any utility facility as requested by the City and by the

date reasonably established by the City, the utility operator shall pay all costs incurred by the

City due to such failure, including but not limited to costs related to project delays, and the
City may cause, using qualified workers in accordance with applicable State and Federal laws

and regulations, the utility facility to be removed, relocated, changed, altered or

undergrounded at the utility operator's sole expense. Upon receipt of a detailed invoice from

the City, the utility operator shall reimburse the City within 30 days for the costs the City
incurred.

D. Removal of Unauthorized Facilities.

1. Unless otherwise agreed to in writing by the Public Works Department, within 30 days

following written notice from the City or such other time agreed to in writing by the Public

Works Department, a utility operator and any other person that owns, controls or maintains

any abandoned or unauthorized utility facility within a right-of-way shall, at its own expense,

remove the facility and restore the right-of-way to City standards.

2. A utility system or facility is unauthorized under any of the following circumstances:

a. The utility facility is outside the scope of authority granted by the City under the

license, franchise or other written agreement. This includes facilities that were never

licensed or franchised and facilities that were once licensed or franchised but for which

the license or franchise has expired or been terminated. This does not include any facility

for which the City has provided written authorization for abandonment in place.

b. The facility has been abandoned and the City has not provided written authorization

for abandonment in place. A facility is abandoned if it is not in use and is not planned for

further use. A facility will be presumed abandoned if it is not used for a period of one

year. A utility operator may attempt to overcome this presumption by presenting plans for
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future use of the facility to the Public Works Department, which will determine application
of the presumption in its sole discretion.

c. The utility facility is improperly constructed or installed or is in a location not permitted
by the construction permit, license, franchise or this chapter.

d. The utility operator is in violation of a material provision of this chapter and fails to cure
such violation within 30 days of the City sending written notice of such violation, unless

the City extends such time period in writing.

E. Removal by City.

1. The City retains the right and privilege to cut or move the facilities of any utility operator or
similar entity located within the rights-of-way of the City, without notice, as the City may
determine to be necessary, appropriate or useful in response to a public health or safety
emergency. The City will use qualified personnel or contractors consistent with applicable
State and Federal safety laws and regulations to the extent reasonably practicable without
impeding the City's response to the emergency.

2. If the utility operator fails to remove any facility when required to do so under this chapter,
the City may remove the facility using qualified personnel or contractors consistent with
applicable State and Federal safety laws and regulations, and the utility operator shall be
responsible for paying the full cost of the removal and any administrative costs incurred by
the City in removing the facility and obtaining reimbursement. Upon receipt of a detailed
invoice from the City, the utility operator shall reimburse the City for the costs the City
incurred within 30 days. The obligation to remove shall survive the termination of the license
or franchise.

3. The City shall not be liable to any utility operator for any damage to utility facilities, or for
any consequential losses resulting directly or indirectly therefrom, by the City or its contractor
in removing, relocating or altering the facilities pursuant to subsection C, D or E of this section
or undergrounding its facilities as required by subsection A of this section, or resulting from
the utility operator's failure to remove, relocate, alter or underground its facilities as required
by those subsections, unless such damage arises directly from the City's negligence or willful
misconduct.

F. Engineering Designs and Plans. The utility operator shall provide the City with two complete
sets of as-built plans in a form acceptable to the City showing the location of all its utility facilities in
the rights-of-way after initial construction if the utility operator's engineered plans materially
changed during construction. The utility operator shall provide two updated complete sets of as-
built plans upon request of the Public Works Department, but not more than once per year. [BC
4. 15.090, added by Ordinance No. 4684, 5/4/16]

4.15.100 Leased Capacity.

A utility operator may lease capacity on or in its systems to others; provided, that, upon request,
the utility operator provides the City with the name and business address of any lessee. A utility
operator is not required to provide such information if disclosure is prohibited by applicable law or
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a valid agreement between the utility operator and the lessee, provided that the utility operator

takes reasonable steps to ensure that its lessees are in compliance with this chapter. [BC

4. 15. 100, added by Ordinance No. 4684, 5/4/16]

4.15.110 Maintenance.

A. Every utility operator shall install and maintain all facilities in a manner that complies with

applicable Federal, State and local laws, rules, regulations and policies. The utility operator shall,

at its own expense, repair and maintain facilities from time to time as may be necessary to

accomplish this purpose.

B. If, after written notice from the City of the need for repair or maintenance, a utility operator fails

to repair and maintain facilities as requested by the City and by the date reasonably established by

the City, the City may perform such repair or maintenance using qualified personnel or contractors

at the utility operator's sole expense. Upon receipt of a detailed invoice from the City, the utility

operator shall reimburse the City for the costs the City incurred within 30 days. [BC 4. 15. 110,

added by Ordinance No. 4684, 5/4/16]

4. 15. 120 Vacation.

If the City vacates any rights-of-way, or portion thereof, that a utility operator uses, the utility

operator shall, at its own expense, remove its facilities from the rights-of-way unless: (A) the City

reserves a public utility easement, which the City shall make a reasonable effort to do provided

that there is no expense to the City; or (B) the utility operator obtains an easement for its facilities.

If the utility operator fails to remove its facilities within 30 days after a right-of-way is vacated, or as

otherwise directed or agreed to in writing by the City, the City may remove the facilities using

qualified workers in accordance with State and Federal laws and regulations at the utility

operator's sole expense. Upon receipt of a detailed invoice from the City, the utility operator shall

reimburse the City for the costs the City incurred within 30 days. [BC 4. 15. 120, added by

Ordinance No. 4684, 5/4/16]

4. 15. 130 Rights. of.Way Fee.

A. Except as set forth in subsection B of this section, every person that owns utility facilities in the

City and every person that uses utility facilities in the City to provide utility service, whether or not

the person owns the utility facilities used to provide the utility services, shall pay the rights-of-way

fee for every utility service provided using the rights-of-way in the amount determined by resolution

of the City Council.

B. A utility operator whose only facilities in the rights-of-way are facilities mounted on structures

within the rights-of-way, which structures are owned by another person, and with no facilities

strung between such structures or otherwise within, under or above the rights-of-way, shall pay the

attachment fee set by City Council resolution for each attachment. Unless otherwise agreed to in

writing by the City, the fee shall be paid annually, in arrears, for each year during the term of the

license within 30 days after the end of each calendar year, and shall be accompanied by

information sufficient to illustrate the calculation of the amount payable. The utility operator shall

pay interest at a rate of nine percent per year for any payment made after the due date.

https:/Avww. codepublishing. com/OR/Beaverton/ogi/menuCompile. pl 15/20



2/12/2019 Print Preview

C. Rights-of-way fee payments required by this section shall be reduced by any franchise fee

payments received by the City, but in no case will be less than $0.00.

D. Unless otherwise agreed to in writing by the City, the fee set forth in subsection A of this section

shall be paid quarterly, in arrears, for each quarter during the term of the license within 30 days

after the end of each calendar quarter, and shall be accompanied by an accounting of gross

revenues, if applicable, and a calculation of the amount payable. The utility operator shall pay

interest at a rate of nine percent per year for any payment made after the due date.

E. The calculation of the rights-of-way fee required by this section shall be subject to all applicable

limitations imposed by Federal or State law.

F. The City reserves the right to enact other fees and taxes applicable to the utility operators

subject to this chapter. Unless expressly permitted by the City in enacting such fee or tax, or

required by applicable State or Federal law, no utility operator may deduct, offset or otherwise

reduce or avoid the obligation to pay any lawfully enacted fees or taxes based on the payment of

the rights-of-way fee or any other fees required by this chapter. [BC 4. 15. 130, added by Ordinance

No. 4684, 5/4/16]

4. 15. 140 Audits.

A. Within 30 days of a written request from the City, or as otherwise agreed to in writing by the

City:

1. Every provider of utility service shall furnish the City with information sufficient to

demonstrate that the provider is in compliance with all the requirements of this chapter and its

franchise agreement, if any, including but not limited to payment of any applicable registration

fee, rights-of-way fee or franchise fee.

2. Every utility operator shall make available for inspection by the City at reasonable times

and intervals all maps, records, books, diagrams, plans and other documents maintained by

the utility operator with respect to its facilities within the rights-of-way or public utility

easements. Access shall be provided within the City unless prior arrangement for access

elsewhere has been made with the City.

B. If the City's audit of the books, records and other documents or information of the utility operator

or utility service provider demonstrates that the utility operator or provider has underpaid the rights-

of-way fee or franchise fee by three percent or more in any one year, the utility operator shall

reimburse the City for the cost of the audit, in addition to any interest owed pursuant to BC

4. 15. 130(D) or as specified in a franchise.

C. Any underpayment, including any interest or audit cost reimbursement, shall be paid within 30

days of the City's notice to the utility service provider of such underpayment. [BC 4. 15. 140, added

by Ordinance No. 4684, 5/4/16]

4.15.150 Insurance and Indemnification.

A. Insurance.
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1. All utility operators shall maintain in full force and effect the following liability insurance

policies that protect the utility operator and the City, as well as the City's officers, agents and

employees:

a. Comprehensive general liability insurance with limits not less than:

i. Three million dollars for bodily injury or death to each person;

ii. Three million dollars for property damage resulting from any one accident; and

iii. Three million dollars for all other types of liability.

b. Motor vehicle liability insurance for owned, nonowned and hired vehicles with a limit of

$1, 000, 000 for each person and $3, 000, 000 for each accident.

c. Worker's compensation within statutory limits and employer's liability with limits of not
less than $1, 000, 000.

2. The limits of the insurance shall be subject to statutory changes as to maximum limits of

liability imposed on municipalities of the State of Oregon. The insurance shall be without

prejudice to coverage otherwise existing and shall name, or the certificate of insurance shall

name, as additional insureds the City and its officers, agents and employees. The coverage
must apply as to claims between insureds on the policy. The utility operator shall provide the

City 30 days' prior written notice of any cancellation or material alteration of said insurance. If

the insurance is canceled or materially altered, the utility operator shall maintain continuous

uninterrupted coverage in the terms and amounts required. The utility operator may self-

insure, or keep in force a self-insured retention plus insurance, for any or all of the above

coverage.

3. The utility operator shall maintain on file with the City a certificate of insurance, or proof of

self-insurance acceptable to the City, certifying the coverage required above.

B. Financial Assurance. Unless otherwise agreed to in writing by the City, before a franchise

granted or a license issued pursuant to this chapter is effective, and as necessary thereafter, the

utility operator shall provide a performance bond or other financial security, in a form acceptable to

the City, as security for the full and complete performance of the franchise or license, and for

compliance with the terms of this chapter, including any costs, expenses, damages or loss to the

City because of any failure attributable to the utility operator to comply with the codes, ordinances,

rules, regulations or permits of the City. This obligation is in addition to the performance surety
required by BC 4. 15. 080(C).

C. Indemnification.

1. To the fullest extent permitted by law, each utility operator shall defend, indemnify and hold

harmless the City and its officers, employees, agents and representatives from and against

any and all liability, causes of action, claims, damages, losses, judgments and other costs

and expenses, including attorney fees and costs of suit or defense (at both the trial and

appeal level, whether or not a trial or appeal ever takes place) that may be asserted by any
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person or entity in any way arising out of, resulting from, during or in connection with, or
alleged to arise out of or result from the negligent, careless or wrongful acts, omissions,
failure to act or other misconduct of the utility operator or its affiliates, officers, employees,

agents, contractors, subcontractors or lessees in the construction, operation, maintenance,
repair or removal of its facilities, and in providing or offering utility services over the facilities,
whether such acts or omissions are authorized, allowed or prohibited by this chapter or by a

franchise agreement. The acceptance of a license under BC 4. 1 5.070 shall constitute such
an agreement by the applicant whether the same is expressed or not. Upon notification of any
such claim the City shall notify the utility operator and provide the utility operator with an
opportunity to provide defense regarding any such claim.

2. Every utility operator shall also indemnify the City for any damages, claims, additional
costs or expenses assessed against or payable by the City arising out of or resulting, directly
or indirectly, from the utility operator's failure to remove or relocate any of its facilities in the
rights-of-way or easements in a timely manner, unless the utility operator's failure arises
directly from the City's negligence or willful misconduct. [BC 4. 15. 150, added by Ordinance
No. 4684, 5/4/16]

4.15.160 Compliance.

Every utility operator shall comply with all applicable Federal and State laws and regulations,
including regulations of any administrative agency thereof, as well as all applicable ordinances,
resolutions, rules and regulations of the City, heretofore or hereafter adopted or established during
the term of any license granted under this chapter. [BC 4. 15. 160, added by Ordinance No. 4684,
5/4/16]

4.15.170 Confidential/Proprietary Information.

If any person is required by this chapter to provide books, records, maps or information to the City
that the person reasonably believes to be confidential or proprietary, the City shall take reasonable
steps to protect the confidential or proprietary nature of the books, records, maps or information to
the extent permitted by the Oregon Public Records Law; provided, that all documents are clearly
marked as confidential by the person at the time of disclosure to the City. The City shall not be
required to incur any costs to protect such documents, other than the City's routine internal
procedures for complying with the Oregon Public Records Law. [BC 4. 15. 170, added by Ordinance
No. 4684, 5/4/16]

4.15.180 Equal Employment Opportunity/Diversity in Workforce/Minority Business Enterprises.

A. Equal Employment Opportunity.

1. The utility operator shall fully comply with applicable equal employment opportunity
requirements of Federal, State and local law.

2. The utility operator shall maintain a policy that all employment decisions, practices and
procedures are based on merit and ability without discrimination on the basis of an
individual's race, color, religion, age, sex, national origin, sexual orientation or disability.

B. Diversity in Workforce. The utility operator is expected to make a determined and good-faith
effort to employ and advance in employment women, minorities and persons with disabilities.
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C. Minority, Female and Emerging Small Business Enterprises. The utility operator is expected to

make determined and good-faith efforts to use minority-owned, women-owned and emerging small

businesses (MWESBs), along with service disabled veteran businesses, in its contracted

expenditures, including, without limitation, contracts for the acquisition of goods, services,

materials, supplies and equipment used in the construction, maintenance and operation of its utility

facilities. In furtherance of the utility operator's efforts in this area, the City will be available to

consult with the utility operator in providing information on, and support regarding, certified

MWESB enterprises. [BC 4. 15. 180, added by Ordinance No. 4684, 5/4/16]

4.15.190 Penalties.

A. The City shall give the utility operator written notice of any violations and provide a reasonable

time (no less than 20 and no more than 40 days) for the utility operator to remedy the violations. If

the Public Works Director determines the utility operator is guilty of violating any of the provisions

of this chapter or the license after the time to remedy has passed, the Public Works Director shall

consider the standards found in BC 4. 15.070(M)(2)(a) through (e) and fine the utility operator not

less than $100.00 nor more than $1,000 for each offense. A separate and distinct offense shall be

deemed committed each day on which a violation occurs or continues.

B. A determination made by the Public Works Director is a quasi-judicial decision and is not

appealable to the City Council. Appeals from any determination made by the Public Works Director

shall be solely and exclusively by writ of review to the Circuit Court of Washington County, as

provided in ORS 34. 010 to 34. 100.

C. Nothing in this chapter shall be construed as limiting any judicial or other remedy the City may

have at law or in equity for enforcement of this chapter. [BC 4. 15. 190, added by Ordinance No.

4684, 5/4/16]

4. 15.200 Severability and Preemption.

A. The provisions of this chapter shall be interpreted to be consistent with applicable Federal and

State law, and shall be interpreted, to the extent possible, to cover only matters not preempted by
Federal or State law.

B. If any article, section, subsection, sentence, clause, phrase, term, provision, condition, covenant

or portion of this chapter is for any reason declared or held to be invalid or unenforceable by any

court of competent jurisdiction or superseded by State or Federal legislation, rules, regulations or

decision, the remainder of this chapter shall not be affected thereby but shall be deemed as a

separate, distinct and independent provision, and such holding shall not affect the validity of the

remaining portions hereof, and each remaining section, subsection, sentence, clause, phrase,

term, provision, condition, covenant or portion of this chapter shall be valid and enforceable to the

fullest extent permitted by law. In the event any provision is preempted by Federal or State laws,

rules or regulations, the provision shall be preempted only to the extent required by law and any

portion not preempted shall survive. If any Federal or State law resulting in preemption is later

repealed, rescinded, amended or otherwise changed to end the preemption, such provision shall

thereupon return to full force and effect and shall thereafter be binding without further action by the

City. [BC 4. 15.200, added by Ordinance No. 4684, 5/4/16]
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4.15.210 Application to Existing Agreements.

To the extent that this chapter is not in conflict with and can be implemented consistent with

existing franchise agreements, this chapter shall apply to all existing franchise agreements granted

to utility operators by the City. [BC 4. 15.210, added by Ordinance No. 4684, 5/4/16]
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DATE: Febroaryl3, 2019

TO: Finance Committee

FROM: Shannon Beaucaire, City Manager

SUBJECT: ORCPP

Attached, is information regarding the Intergovernmental Agreement (IGA) Council recently
authorized. The City Manager will review the costs, benefits, and reasons for altering into the
IGA.





Department ofAilniinistratwe Services (/das/Pages/index. aspx) > Procureinent
(/das/ProcumncnVPages/Index. aspx) > About ORCPP

About ORCPP

Oregon Cooperative Procurement Program (ORCPP) iises an inteigovennnental agreement with its partnering entities
tu provide its members with access to the foUowiug resoaices:

« Over 340 statewide price agreements to purchase goods and services
Unlimited advertising in the Oregon Procurenent Iiiformation Network (ORPIN (ht^8i//orpin. orqgon. gov/))
Thousands of archived solicitations m ORPDIf, to hdp you bufld Dew solidtations

. Training opportunities tluroughDAS

. State of Washingtxin Contracts
Chtlps://fi>Ttre88.wa.gov/ga/apps/CuntractSeHrch/MCUAUsdng. aspx) - Entities must determuw
vAether thege contracts meet their own purchasing niles and ORS 279 requirements.

. ORCPP LnA (inaiIto:nifo.oTcpp@oregon.gov) - Our piognHUBianagers keep you coimectedwitli emails
concerning trainings, updates to price agreements, specials from DAS Surplus
(/das/SuTphu/Pages/Index-aspx) and other resources.

Who is eligible?
ORCPP digible entities include:

. Units of local government-cities, counties, school districts, etc.

. Spedal districts-fire, water, vector control, health, etc.

. Oregon university and conunuiritycoUeges

. Qualified rehabilitation fiudUties

. American indian tribes and agemaes of American Indian tribes

. Certain qualifying, public benefit coiporations

. State agencies not subject to ORS279A.OSO
(htlpB ://www.oregonIegtsIatnre.gov/biUaLjaws/ors/ors279A. htmI) and DAS-implemented

admmiatrative rules, such as: Oregon Lottery, Treasury, Secretary of State, etc.

How much does it cost?

Fartidpation in (he program may include an annual fee based on your total orgamzational budget.

Wew the fee chart (/das/Procurement/Tages/Orcppfee.aspx)

For more information

E-mail: mfn.onvp@oregon. guv (mailto:info. orcpp@uregon.gov)

Program Coordinators





Department. of Administrative Services (/das/Pages/index. aspx) > Oregon procurement manual
(/das/OPM/Pages/Index-aspx) > DAS Statewide Price Agreements

DA8 Statewide Price Agreements

What is a DAS Statewide Price Agreement?
A DAS Statewide Price Agreement (Price Agreement) is a master agreement for the procurement of products or services
at agreed upon terms for use by aB state entities. Price Agreements benefit agendes by obtaining price discounts and
leveraging ofher concessions through voImnE purchases. AddltionaUy, an agency avoids administrative, procurement
and contract management burdens. DAS manages fhese processes for certain products and services to leverage the
state's buying power and reduce Ae need for multipk agencies to conduct solicitations and establish and manage
individual contracte.

A Price Agreement comprises a group of common items or services competitively bid to set fhe prices conti'adtuaUy for a
specified time period. The prices are Irequently "ceiliDg" prices and an agen<y should seek to negotiate farther
discounts as appBcabIe. A supplier awarded a Price Agreement contract is obligated to provide tfae specified products or
services, at or bdow the contracted price and terms, to aB agencies usmg die contract.

The DAS Statewide Price Agreement program efBciadly leverages the state's buying power to lower acqujsirion costs
and strengthen terms and conditions. DAS recovera the cost to admiirister the program fiirough fees that are induded
in Price Agreements. Adminisb-ative fees range from 5 to 2 percent of the cost of the product or service, depending on
factors such as volume and usage. These fees are coUected and reported ly the suppliers for tfae conta-acts they are
awanled. Fees are monitored throughout Uie ysar to detennine if the program is generatmg revenue at levels needed to
TBCOVCT operatmg coBta.

, ':5 Resource: DAS maintains a webpage that lists emsting statewide software license agteanents.

When to use DAS Statewide Price Agreements

Agendas must make theii Buy Decision in the priority order specified in admimstrattve role. DAS Price Agreements are
the fourth priority source and an agency may not elect to procure through a lower priority source, unless the agency
detennines that the procurement need cannot be met fhrough use of a Price Agreement.

If DAS ofEers an appficable Price Agreement, and if it is a mandatory use agreement, the agency must use the Price
Agreement to fulfill its procurement need. If the Price Agreement is not maaulatoiy use, the decision to use an existing
Price Agreement or to acquire the needed products and services from other sources is at the agency's discredon.

Agencies should use the Price Agreements wAere possible because dug is the most efficient acquisition mefhod.
However, if an agenqf chooses to procure needed products and services outside of the Price Agreements available, it ie





OREGON COOPERATIVE PROCUREMENT
PROGRAM

AGREEMENT No.

This agreement for participation in the Oregon Cooperative PnDcunsment Program ("Agreemert")
is between the State of Oregon ('State") acUng by and through its Department of AdmFnlstraUve
Services, Enterprise Goods and Servtees Dhision, ProcurBment Services ("DAS PS') and

.
("ORCPP Member"), each a

.Party" and, together, the "Parties"

DEFINITIONS.

1. 1 "Contract" means a legally binding contract that results between ORCPP Member's
issuance of, and a contrador's acceptance of, an Ordering Instrument pursuant to a Designated
Price Agreement to whfeh the contractor is a party.

1.2 "Designated Price Agreement" means an agreement between DAS and one or more
contractors far goods or services, or both, that are offered ataset price with either(1) no
guarantse of a minimum or maximum purchase or (2) an initial order or minimum purchase of the
goods or services combined with a continuing contractor obligation to provide additional goods
and services, and that Identlfles ORCPP Membens as authorteed purchasers.

1.3 "ORCPP" means the Oregon CooperaUve Procurement Program.

1.4 "Ordering Instrument" means a document that complies with the Designated Price
Agreement and that ORCPP Member must use to order goods, services, or both, under the
Designated Price Agreement. An Ordering Instrument may be referred to as, for example,
.Purchase Order, " "Work Order" or other name assigned by DAS PS or ORGPP Member.

1.5 "Oregon Cooperative Procummuit Prognim" means the purchasing program operated
by DAS PS that allows Its members to purchase from Designated Price Agnaements.

2 QUALIFIED ENTITIES.

DAS PS has established and opsrates the Oregon CooperaUve Procurement Program to improve
swvtoe and cost effidendes for each entity qualified to partfclpate in the ORCPP f'Qualified
Entity^ by authorizing the Qualified Entity through agreement with DAS PS to purchase goods,
services, or both, using Designated Price Agreements and to access various procurement
resources available through DAS PS.

The following entitles are Qualified Entities authorized to enter into this Agreement with DAS PS:

2. 1 Unite of local govBmment as defined In ORS 190.003, state contracUng agenciss as defined
ln?RS 279A. 010 (1X"n) and exemptBdfrom application of the Public ContracGng Code under
ORS 279A.025, semi-independent state agencies listed in ORS 182.454, special government
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bodies as defined In ORS 174.117 and special diatricta as daflned In ORS 198.010, United StetBs
governmental agencies with offices In Oregon and American Indian Tribes tocated In Oregon; and

2£ The entlUes specined in and meeting the requiremantB of ORS 279. 855(1), (2) and (3) and
OAR 125-055-0045.

3 ORCPP MEMBER AS QUALIFIED ENTITY.

ORCPP Member representB that it Is, and warrantB that it will remain, Qualified Entity throughout
the effective period of this Agreement. ORCPP Member shall Immediately provide all information
that DAS PS requests to establish to DAS PS' satisfaction that ORCPP Member is a Qualified
EnUty. ORCPP Member represents and warrants that all Inlbrmalion ORCPP Member provides to
DAS PS to establish that ORCPP Member Is a Qualiflsd Entity is true and correct. If at any time
during the term of this Agreement ORCPP Member has reason to believe, or ORCPP is notffled
that DAS PS has reason to belteve, ORCPP Member is no longer a Qualified Entity, ORCPP
Member shall immediately cease purchasing under Designated Price Agreements until ORCPP
Member establishes to DAS PS' satislactton that ORCPP Member is a Qualified Entity.

4 EFFECTIVE DATE, TERM AND TERMINATION.

This Agreement Is eRecSve on the latest signature date ("Effective Date").

4. 1 This Agreement remains In effect until terminated by either Party by delivery of a vwritten
te""ination notice to the other Party's Authorized Representative or their deslgnee, at least forty-
flve (45) days prior to the termination date specified in the written notice.

4.2 DAS PS may terminate thfe Agreement for non-paymentofthe annual fee as outlined In
section 9 of this Agreement.

5 AUTHORIZED REPRESENTATIVES.

5. 1 DAS PS Authorized Program Managers:

Name and Title (prtnt/type):

Kel^ Stevens-Malnar. Statewide Outreach Coordinator- Phone:

503-378-3976 Adam Helvev. Slatewkle Outreach Coordinator- Phone:

503^73^U2^AddrBas: 1225 Ferry Street SE. Satem OR 97301-4285

Fax:503-373-1626

Email: info.orcDDaoreaon.aoy
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5.2 ORCPP Member Authorized Representative:

Name (prlnt/type):. Title:

Entity Name:

Address:

Work Phone: _Email;

Accounts Payable Contact:

Name (printftypa):

Work Phone: _Email:

5.3 A Party may designate a new Authorized Representative at any time by written notice to the
other Party.

6 ORCPP MEMBER BENEFITS AND REQUIREMENTS.

6.1 Designated Price Agreements. ORCPP Member may purchase goods, services, or both,
from any Designated Price Agreement klerrtlfled by DAS PS according to the terms of this
Agreement. Designated Price Agreements may expire ortenninate, and DAS PS does not
promise or guarantee the effecUveness of any particular Designated Price Agreement at the time
ORCPP Member desires to make a purchase.

6.1. 1 Designated Price Agreements Use RestricUons. ORCPP Member shall
accept the terms and conditions of a Designated Price Agreement without
modfficatlon, Indudlng use of a specific Ordering Instrument as described in the
applicable Designated Price Agreement. Only DAS has the authority to change,
modify, or amend Designated Price Agreements.

6. 1.2 Ordering Instruments. All Ordering Instruments must incorporate the
applteable Designated Price Agreement by referenca and Indude the foltowing
statement:

THIS PURCHASE IS PLACED AGAINST STATE OF OREGON PRICE
AGREEMENT #_. THE GENERAL TERMS AND CONDITIONS AND
SPECIAL CONTRACT TERMS AND CONDITIONS (Ts & C'S) CONTAINED IN THE
PRICE AGREEMENT ARE HEREBY INCORPORATED BY REFERENCE AND
SHALL APPLY TO THIS PURCHASE AND SHALL TAKE PRECEDENCE OVER
ALL OTHER CONFUCTING Ts & C's EXPRESS OR IMPLIED."

6. 1.3 Contracte. DAS PS Is not a party to nor does DAS PS assume any liability
under Contracts.

6.2 Use of Oregon Procurement Information Network. The Oreaon ProcurBment Information
Network ("ORPIN') Is an Intemet-based, on-line system that Is the State's official publication forum
for procurement notices and advertisements. ORPIN provides regtetBred suppUers with access to
procurement Information issued by the State and ORCPP Members. Registered suppliers can
express interest, download documents and respond to procurement opportunities posted on
ORPIN.

TcmpUtAa]nivedbyDASPS(09/12fl0111) nnCIuuBcuioniLCTdi-UiinBd
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ORCPP Member Is granted unlimited use of ORPIN, subject to the ORPtN terms of use, (D
uptoad, issue and advertise ORCPP Member's Bolicltatlon documents and procurement nottaes,
subject to the following:

6.2. 1 ORCPP Member assumes full and complete responsibilrty and liability for the
content, substance and accuracy of all information contained in any ORCPP Member
documents uptoaded and diBplayed on the ORP1N system;

6.2.2 ORCPP Member is authorized to use future enhancements to the ORPIN system,
such as electronfc bidding and solicitation document typB B, as they become available on

ORPIN;and

6.2.3 ORCPP Member shall not distribute or share its active, ORPIN user login
credentials or access information with outside entities or Individuals who are not ORCPP
Members.

6.3 Training. ORCPP Member and as emptoyees are Bllglble to register fiar and attend any DAS
PS-sponsored and scheduled procurement-related training and cert'fication programs at the same
cost as State agency participants. Registration information for DAS PS procurement classes and
workshops is available by logging into iLeam at httD^/iLeam.oreaon.aov.

6.4 Data and Procurement Participation. From time to time, DAS PS may raquestORCPP
Member to provkle historical or projected usage and spend data for certain solicitations for goods
or seroices to help achieve maximum volume discounts for the benefit of all State agencies and
ORCPP Members. DAS PS also may request ORCPP Member to participate on a procurement
souncing team or evaluation committee that will result In a Designated Price Agreement and use
by State agencies and ORCPP Membei(s). ORCPP Member agrees to provide information and
participate pursuant to DAS PS request, to the extent reasonably possible.

7 DAS PS OBLIGATIONS.

7.1 DAS PS agrees to:

7. 1. 1 Provide a Program Manager that will respond to ORCPP Member questions
regarding ORCPP membership and resources;

7. 1.2 Maintain a list of Designated Price Agreements available fbrORCPP Member
reference on the DAS Pnocurement Services and PoUcy website. To access the
Designated Price Agreement list, go to
httD://www.oreaon.aov/DAS/EGS/os/Paaes/index.asDX and click on the Oregon
Cooperative Pnocunement Program Icon;

7. 1. 3 EducatB contractors under Designated Price Aflreements on the process to confirm
that ORCPP Member Is an 'Authorized Purchaser* as defined In the Designated Price
Agreements and on the process for transacting with ORCPP Member under the Contract;

7.1.4 Provide program educatton and outreach to ORCPP Member through trade shows,
statewide events and the ORCPP listserv;

7. 1.5 Manage ORPIN access and user permissions for ORCPP Member and its
authorized users;

Ttnpto Animwd by DAS PS (09/12fl018) Drta CIwrification: Lcvd 2 - lAnitBd
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7. 1,6 ProvUe ORCPP Memberwlth Contract spend and usage reports and other ORCPP
infonnation upon ORCPP Member's request.

13. DAS PS' perfermance under this Agreement is conditioned upon ORCPP Member's
compliance with the obligations intended for contractors under ORS 279B.220, 279B.225 (if
applicable to this ̂ reement), 27QB230 and 279B.235 (if applicable to this Agreement), which
are incorporated by reference herein. ORCPP Member shall, to the maximum extent
economhally feasible in the peribrmanceofthis AgFeemeFit, use recycled paper (as defined in
ORS279A. 010(1)(ag)), recyded PETE products (as defined In ORS 279A. 010(1)(hh)), and other
recycled plastic resln products and recyded products (as "recyded producF is defined in ORS
279A.010(1)(ii».

8 MEMBERSHIP FEE.

ORCPP Member shall pay DAS PS an annual membership fee for the period July 1 through
June 30 of each yaar this Agreement is eflective, based on the entity type, annual budget and
corresponding fee, asBpedfied in Exhibit A, Standard ORCPP Memberehip Fee Schedule.

8. 1 The initial memberehip fae when this Agreement takes effBCt anytime from July 1 through
December 31 Is 100% of the annual fee. The initial fee when this Agreement takes effect
anytime from January 1 through April 30 is 50% of the annual fee. The Initial fee is waived when
this Agreement takes effect anytime from May 1 through June 30.

8.2 From time to time, DAS PS may nequest, and ORCPP Member shall provide, ORCPP
Member's budget information ID datennine the applicable annual membership fee. If DAS PS
determines that the annual membership fee has changed based upon ORCPP Member's then-
current budget, DAS PS will notify ORCPP Member in writing of the new annial membership
fee, and ORCPP Member shall pay that amount when the next annual fee is due.

9 INVOICES AND PAYMENT.

DAS PS will invoice ORCPP Member each year in July for the next annual membership fee.
ORCPP Member shall remit payment to DAS within 45 days of receipt of tha hwoioe by one of
the following methods:

9. 1 Credit Card. ThB prefarrad mathod of payment for the ORCPP annual fee is to be f>ald by
credit card. The payment portal can be found at the below web address.
hUDS^/aDDS. oreaon. eov/DAS/Procurement/'EPS

9.2 Electronic Funds Transfer. ORCPP Member shall coordinate with DAS PS on the process
and documentation required to set up an account and remit payment electronfcally if this is the
payment method of choice.

9.3 Check. Payments made by check must include the Agreement numberfrom page 1 and
be issued to the Oregon Department of Administrative Services and sent to:

DAS Shared Financial Services

Attentfon: Cashier
155 Cottage Street NE
Salem, OR 87301

DAS PS may terminate this Agreement for non-payment if the annual fee is not received within
ninety (90) days of the issue date of the invoice.
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10 INDEMNIFICATION.

10.1 Non-State Agency ORCPP Member as Qualified Entity under Section 2.1. Subject to
limitations of ORCPP Member's organic law If ORCPP Member is a unit af local government as
defined in ORS 190. 003, a United States governmental agency with offtoes in Oregon or
American Indian Tribes located In Oregon, ORCPP Meniber shall save, defend, hold harmless
and indemnify, the State and its divisions, officers, employees and agents from all claims, suits,
acttons, losses, damages, llabilNsa, coBts and expenses of any nature whataoever resulting
from, arising out of or related to (1) the acts and omissions of the ORCPP Member, or its
officers, employees and agents under this Agreement or (2) services or benefits DAS PS
provides under this Agreement pursuant to a representetton ofORCPP Member's Qualtfled
Entity status and State's reliance thereon.

10.2 ORCPP Member as Qualified Entity under Section 2.2. IfORCPPMsmberlsanentlty
specified In and meeting the rsqulrements of ORS 279.855(1), (2) and (3) and OAR 1 25-055-
0045, ORCPP Member shall save, defend, hold harmtoss and Indamnlfy, the State and Its
divisions, ofRcera, employees and agents from all claims, suits, actions, losses, damages,
liabilities, costs and expenses of any nature whatsoever resulting Irom, arieing out of or related
to (1) the acts or onilsalons of the ORCPP Member, or Ks officers, emptoyees and agents under
this Agreement and (2) sBrvlces or benefits DAS PS provUes under this Agreement pureuantto
a representation of ORCPP Member's Qualified Entity status and State's reliance ttiereon.

10.3 Defense Obllgatton. With reBpect to any obligation to defend described In sections 10.1
and 10. 2, the Oregon Attorney General must give written authorization to any legal counsel
purporting to act In the name of, or represent the interests of, the State, its officers, employees
and agents prior to such actnn or representation. Further, the State, acting by and through Its
Department of Justtee, may assume its own defense, Including that of its officere, employees
and agants, at any time when in the State'B sola discretion it detarmines that (i) proposed
counsel Is prohibited <nm the particular representation contBmplated; (ii) Important
governmental InterestB are at stake; or (III) the best intBreets of the State are served thereby.
Contractor's obligation to pay for all costs and expenses shall include those incurred by the
State in assuming its own defense and/or that of its officers, employees, or agents under (i)and
(B)above.

11 SUCCESSORS AND ASSIGNMENT.

The provisions of this Agreement shall be binding upon and Inure to the benaffl of the Parties
and their respective succesBore and assigns. Neither Party shall assign or bansfar Its Interest In
this Agreement without the prior written consent of the other. Any such attempted assignment or
transfer shall be vokl.

12 MERGER; AMENDMENT; WAIVER.

This Agreement constitutes the entire agreement between the Parties on the subject matter
hereof. There are no understandings, agreements, or representations, oral orwritten, not
specified herein regarding this Agreement. No waiver, consent or modificatton of the Agreement
shall bind either Party unless in writing and signed by both Parties and all necessary approvals
have been obtained. Such waiver, consent or modification, if made, shall be effectiva only
in the specific Instance and for the specific purpose given. The failure of the State to enforce
any provision of this Agreement shall not constitute a waiver by the State of that or any other
provision.
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13 LIMITATION OF LIABILITY.

ORCPP Member acknowledges and agrees that the State shall not be liable for any damages,
including direct. Indirect, Incidental or consequential damages sustained by ORCPP Member,
which arise out of or are in any way related to goods or services obtained from contractors
undar any Contract entered by ORCPP Member pursuant to this Agreement. State makes no
representation or warranty regarding the suitability, durability, merchantability or fitness for a
particular purpose of any goods or sennces purchased under any Contract

14 COMPLIANCE WITH APPLICABLE LAW.

ORCPP Member shall comply with all federal, stats and kxal laws, rules, regulations, and
ordinances applicable ID this Agreement or to ORCPP Member's obligations underthis
Agreement.

15 GOVERNING LAW; VENUE.

15. 1 GovemingLaw. The laws of the State of Oregon (without giving effect to its conflicts of
law principles) govern all matters arising out of or relating to this Agreement, including, without
limitation, its validity, interpretation, construction, performance, and enforcement,

15^ Designation of Forum. Any Party bringing a legal actton or proceeding against any other
Party arising out of or relating to this Agreement shall bring the legal action or proceeding in the
Circuit Court of the State of Oregon for Marion County. Each Party hereby consents to the
exclusive jurisdicBon of such court, waives any objection to venue, and waives any claim that
such forum is an Inconvenient forum.

15.3 Federal Forum. Notwithstanding Section 15. 2, If a dalm must be brought In a faderal
fomm, then It must be brought and adjudicated solely and exclusively within the United Statas
Disbfct Court for the District of Oregon. This section applies to a claim brought against the
State of Oregon only to the extent Congress has appropriately abrogated the State of Oregon's
sovereign immunity and Is not consent by the State of Oregon to be sued in federal court. This
section is also not a waiver by the State of Oregon of any form of immunity, including but not
limited to sovereign Immunity and Immunity based on the Eleventh Amendment to the
ConstHution of the United States.

16 TAX CERTIFICATION.

By signature on this Agreement for ORCPP Member, the undersigned hereby certifies under
penalty of perjury that the undersigned is authorized to act on behalf of the ORCPP Member and
that ORCPP Member is, to the best of the undereigned's knowledge, not In violation of any
applteable Oregon Tax Laws. For purposes of this CBrtlfteatlon, "Oregon Tax Lavw* means a
state tax imposed by ORS 320. 005 to 320. 150 and 403. 200 to 403. 250 and ORS chapters 118,
314, 316, 317, 318, 321 and 323 and the elderiy rental assistance program under ORS 310. 630
to 310. 706 and tocal taxes administered by the Department of Revenue under ORS 305. 620.

17 SIGNATURES.

Each Party to this Agreement, and eadi individual signing on behalf of each Party, hereby
represents and warrants to the other that it has full power and authority to enter Into this
Agreement and that its execution, delivery, and performance obligattons have been fully
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authorized and approved, and that no further approvals or consents are required to bind such
Party.

IN WITNESS WHEREOF, the Parties have executad this Agreement as of the dates set forth below.

STATE OF OREGON acting by and through its
Department ofAdministraUve Services,
EGS-Procurement Services

Bv:

ORCPP Member acUng by and through its

(name identity)

By:.

Printed Name Printed Name

Title Title

Date Date

(Additfonel signature lines may be added as necessary)

nmpl»teApl»o"llliyI>AS PS (OmifMli) Data CIusificaliou: Level 2 - LimflBd
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EXHIBIT A

Standard ORCPP Membership Fee Schedules

Fee Schedule 1 is the ORCPP membership fee for a Qualified Entity other than a special district
as defined in ORS 198.010, and Is based on the entity's adopted organizational annual budget.

Fee Schedule 2 Is the ORCPP membership fee for special districte such as; irrigatfon districts,
iuralfiFB protection districts, water districts, utility districts, and other spedal districts as defined In
ORS 198.010 wfth an adopted organizational annual budget under $3, 000,000.

1. Fee Schedule 1: Qualified Entity
(Provide a one-page summary of the entity's adopted annual budget with signed Agneement)

ORCPP Member
(initial and date)

DASPS
(initial and date)

Organizational
Budget MORE than

Organizational
Budaet LESS than

Annual
Membership Fee

$0. 00 $3,000,000 $0.00
$ 500.00?3,000,000 ?7,500,000

$ 7, 500, 001 $21, 000, 000^ $ 900.00
$1,000.00.$21, 000, 001 $30,000,000

$ 30.000,001 $68, 000. 000 $ 2,000,00.
?68^00,001 ^90,000,000 $ 3,000. 00

$4,000.00$90, 000, 001 $150, 000. 000
^150, 000, 001 and over $ 5, 000. 00

$0.00* Oregon K.12 Schools, Charter Schools,
ESDs, qualifying Oregon ChiM NuWtion
Sponsore, and qualHylng, Earty Lsaming Swyice
Providers, and Qualified Rehabilitation Fadlltles

TcmpUl!AH«ovedbyDASPS(Oa/Ba018) Date daarificatiou; Level 2 - Linntod
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DATE: February 13, 2019

TO: Finance Committee

FROM: Shannon Beaucaire, City Manager

SUBJECT: Potential FV20 Insurance Increase

The City Manager will brief the Finance Committee of a potential insurance increase in the next
fiscal year.




